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COLUMBL BROADCASTING SYSTEM, 
INC. Plaintiff, 
v. 
AMERICAN SOCIETY OF COMPOSERS 
et al., Defendants. 


No. 6^ Civ. 5740. 


United States District Court, 
S. D. New York. 


Sept. 22, 1975. 


Television network brought anti- 
trust action against licensing agencies 
for composers, writers and publishers 
and their members and affiliates, com- 
plaining that present system by which 
these agencies issued blanket licenses 
for right to perform any or all of the 
compositions in their repertories over 
the network in exchange for a flat an- 
nual fee violated Sherman Act, and seek- 
ing, inter alia, an injunction either en- 
joining these agencies from offering 
blanket licenses or, in alternative, and 
preferably, establishing a “per-use” sys- 
ten. The District Court, Lasker, J., 
held, inter alia, that network did not 
meet its burden of proving that defend- 
ants illegally restrained trade in market 
for performance rights for network tele- 
vision use and compelled it to take a 
blanket license as alleged in « nplaint, 
that network failed to prove tħ there 
were significant mechanical obstacles to 
direct licensing, that network failed to 
establish by credible evidence that copy- 
right owners would refuse to deal direct- 
ly with network if it called upon them to 
do so, and that claims of network could 
not be sustained. 


Complaint dismissed. 


I. Monopolies 12(6), 24(15) 

Litensing agencies for composers, 
writers and publishers were not illegal 
combinations merely because they of- 
fered blanket licenses to users of music, 
especially in view of consent decrees re- 
quiring the agencies to offer program li- 
censes under which a fee was charged 

490 F Supp —47 


only with respect to programs in which 
a composition within repertory had been 
used and to structure fees for blanket 
and per program licenses so that user 
had a genuine choice between them, and 
in absence of any claim that agencies 
had violated any provision of consent de- 
cree, Sherman Anti-Trust Act, §§ 1, 2, 
15 U.S.C.A. §§ 1, 2; Clayton Act, § 16, 
15 U.S.C.A. § 26. 


2. Monopolies © 17(1.3) 

A combination of individual sellers 
offering entire pool of their products 
through a common sales agent at a nego- 
tiated package price is not per se illegal 
regardless of whether sellers are willing 
to sell their products on an individual 
basis. Sherman Anti-Trust Act, §§ 1, 2, 
15 U.S.C.A. § 1, 2; Clayton Act, § 16, 
15 U.S.C.A. § 26. 


3. Monopolies &12(5) 

Critical difference between an ille- 
gal licensing arrangement and a legal 
one is the fact of coercion or compulsion 
by the licensor. Sherman Anti-Trust 
Act, §§ 1, 2, 15 U.S.C.A. §§ 1, 2; Clay- 
ton Act, 8 16, 15 U.S.C.A. § 26 


4. Monopolies 24(7) 

To eure injunctive relief in a pri- 
vate antitrust suit, the plaintiff must 
prove an actual violation of antitrust 
laws or th:t such violation is impending 
and that as a result the plaintiff is 
threatened with loss or injury. Sher- 
man Anti-Trust Act, 88 1, 2, 15 U.S.C.A. 
$8 1, 2; Clayton Act, $ 16, 15 U.S.C.A. 
$ 26. 


5. Monopolies &24 (12) 

In action by television network 
against licensing agencies for composers, 
writers and publishers, in which net- 
work complained that present system by 
which these agencies issued blanket li- 
censes for right to perform any or all of 
compositions in their repertories over 
network in exchange for a flat annual 
fee violated Sherman Act, network had 
burden of proving that direct licensing 
was not a feasible alternative to the 
blanket license. Sherman Anti-Trust 
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Act, $$ 1, 2, 15 U.S.C.A. §§ 1, 2; 
ton Act, $ 16, 15 U.S.C.A. $ 26. 


6. Stipulations $14(10) 

Stipulation as to competitive disad- 
vantage, executed prior to trial of action 
by television network against licensing 
` agencies for composers, writers and pub- 
lishers based on claim that present sys- 
tem by which these agencies issued blan- 
ket licenses for right to perform any or 
all of compositions in their repertories 
over network in exchange for a flat an- 
nuai fee violated Sherman Act, was not 
subject to construction that these agen- 
cies had admitted unfeasibility of direct 
licensing. Sherman Arti-Trust Act, §§ 
1, 2, 15 U.S.C.A. §§ 1, 2; Clayton Act, § 
16, 15 U.S.C.A. § 26. 


Clay- 


7. Monopolies $24(9) 

As a condition to television net- 
work’s suit against licensing agencies 
for composers, writers and publishers, in 
which network complained that present 
system by which these agencies issued 
blanket licenses for right to perform any 
or all of compositions in their reperto- 
ries over network in exchange for a flat 
annual fee violated Sherman Act and in 
which network sought an injunction ei- 
ther enjoining these agencies from of- 
fering blanket licenses or, in alternative, 
and preferably, establishing a "per-use" 
system, network was not required 
have been unequivocally refused the kind 
of license it sought. Sherman Anti- 
Trust Act, $8 1, 2, 15 U.S.C.A. $8 1, 2; 
Clayton Act, $ 16, 15 U.S.C.A. $ 26. 


8. Monopolies $24(12, 13) 

Absence of evidence that television 
network had made any effort to obtain a 
license requiring it to pay only for mu- 
sic it used did not establish that net- 
work was not compelled to take a blan- 
ket license, in case in which network 
complained that present system by 
which licensing agencies for composers, 
writers and publishers issued a blanket 
license for right to perform any or all of 
compositions in their repertories over 
the net york in e> nange for a flat an- 
nual fee violated Sherman Act, but 
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would be regarded as highly relevant to 
that isst +. Sherman Anti-Trust Act, §§ 
1, 2, 15 U.S.C.A. $8 1, 2; Clayton Act, § 
16, 15 U.S.C.A. $ 26. 


S. Monopolies 1215) 

Mere failure of licensing agencies 
for composers, writers and publishers to 
have created facilities or procedures for 
processing requests by music users for 
direct licenses for performance rights 
did not amount to an illegal refusal to 
deal, as claimed by television network, 
where the network had not, in many 
years it had held blanket licenses, indi- 
cated a wish to fill its music needs by 
means of direct licensing and there was 
no evidence uf substarce that before 
bringing suit against agencies network 
ever considered such an alternative in 
its own business planning. Sherman 
Anti-Trust Act, §§ 1, 2, 15 U.S.C.A. §§ 
1, 2; Clayton Act, $ 16, 15 U.S.C.A. $ 
26. 


10. Monopolies >12 (5) 

Antitrust laws did not require li- 
censing agencies for composers, writers 
and publishers to maintain well-oiled 
machinery for direct licensing for bene- 
fit of television network. Sherman 
Anti-Trust Act, §§ 1, 2, 15 U.S.C.A. §§ 
1, 2; Clayton Act, § 16, 15 J. S. C. A. § 
26. 


1L Monopolies &>24(7) 

Television network, which com- 
plained that present system by which li- 
censing agencies for composers, writers 
and publishers issued blanket licenses 
for right to perform anv or all of com- 
positions in their repertories over the 
network in exchange for a flat annual 
fee violated Sherman Act, and which 
sought an injunction either enjoining 
these agencies from offering blanket li- 
censes or, in alte: aative, and preferably, 
establishing a per-use“ system, was not 
entitled io relief simply for purposes of 
insulating it from risk of competiti ^ 
disadvantage vis-a-vis other networks if 
it made business decision to experiment 
with a new method of music licensing. 
Sherman Anti-Trust Act, $8 1, 2, 15 U. 


Opinion of the United States District Court for 
the Southern District of New York, 
Septeinber 22, 


1975 


COLUMBIA BROAD. SYS., INC. v. AMERICAN SOC. OF COMP. 


(400 F. Supp. 


dated 
23433. 


139 


Cite as 400 F Supp. 737 (1975) 


S.C.A. $8 1, 2: Clayton Act. $ 16, 15 U 
S.C.A. 8 26. 


12. Monopolies 24012) 

Television network, which brought 
antitrust action against licensing agen- 
cies for composers, writers and publish- 
ers based on claim that present system 
by which these agencies issued blanket 
licenses for right to perform any or all 
of compositions in their repertories over 
network in exchange for a flat fee vio- 
lated the Sherman Act, failed to meet its 
burden of proving that these agencies il- 
legally restrained trade in market for 
performance rights for network televi- 
sion use and compelled it to take a blan- 
ket license. Sherman Anti-Trust Act, 
88 1, 2, 15 U.S.C.A. 88 1, 2; Clayton 
Act, 8 16, 15 U.S.C.A. $ 26. 


13. Monopolies 24(13) 

Television network, which brought 
antitrust action against licensing agen- 
cies for composers, writers and publish- 
ers based on claim that present system 
hy which these agencies issued blanket 
licenses for right to perform any or all 
of compositions in their repertories over 
network in exchange for a flat fee vio- 
lated the Sherman Act, failed to prove 
that there were significant mechanical 
obstacles to direct licensing. Sherman 
Anti-Trust Act, 88 1, 2, 15 U.S.C.A. $88 
1, 2; Clayton Act, $ 16, 15 U.S.C.A. $ 
26. 


14. Monopolies >24 (13) 

Television network, which brought 
ntitrust action ıgainst licensing agen- 
cies for composers, writters and publish- 
ers based on claim that present system 
by which these agencies issued blanket 
license for right to perform any or all of 
compositions in their repertories over 
network in exchange for a flat fee vio- 
lated the Sherman Act, failed to estab- 
lish by credible evidence that copyright 
owners would refuse to deal directly 
with the network if it called upor em 
to do so; to the contrary, there v 1s im- 
pressive proof that copyright proprie- 
tors would wait at network's door if it 
announced plans to drop its blanket li- 


cense. Sherman Anti-Trust Act, $8 1, 2, 
15 U.S.C.A. $8 1, 2; Clayton Act, $ 16, 
15 U.S.C.A. $ 26. 


15. Monopolies 12(1) 

It is proof of threat of actual anti- 
competitive conduct, not possible ''disin- 
clination," which violates antitrust laws. 
Sherman Anti-Trust Act, §§ 1, 2, id U. 
S.C.A. $$ 1, 2; Clayton Act, $ 16, 15 U. 
S.C.A. § 26. 


16. Monopolies &12(5) 

Failure of television network to 
prove that copyright proprietors would 
not compete with one another on a price 
basis if network sought direct licenses 
from them was fate! to network's claim 
that members and affiliates of licensing 
agencies for composers, writers and pub- 
lishers had illegally combined to elimi- 
nate price competition among them- 
selves. Sherman Anti-Trust Act §§ 1, 2, 
15 U.S.C.A. §§ 1, 2; Clayton Act, § 16, 
15 U.S.C.A. § 26. 


17. Monopolies &>24 (13) 

Television network’s claim that 
members and affiliates of licensing 
agencies for composers, writers and pub- 
lishers had combined to fix price at 
which network must license performance 
rights by licensing those rights only in a 
package could not be sustained, where 
network failed to prove either that it 
purchased blanket licenses under compul- 
sion or that price it paid was fixed, and 
where, to contrary, record established 
that network had always negotiated 
price for its licenses with these agencies, 
and it was not established that copy- 
right proprietors were unwilling to sell 
performance rights on a direct licensing 
basis at a negotiated price for each li- 
cense. Sherman Anti-Trust Act, §§ 1, 2, 
15 U.S.C.A. $8 1, 2; Clayton Act, § 16, 
15 U.S.C.A. § 26. 


18. Monopolies &12(5) 

Television network’s claim that li- 
censing agencies for composers, writers 
and publisher: had conc tioned licensing 
to network of music that it wished to 
use upon licensing of music it did not 
wish to use was vitiated by absence of 
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proof that there were two separate and 
distinct groups of compositions, of 
which network wished to purchase only 
one, that network negotiated with these 
agencies to license only “wanted” compo- 
sitions, and that these agencies refused 
to negoiiate on that basis and had to 
coerce network to license "unwanted" 
compositions as a condition of licensing 
"wanted" compositions. Sherman Anti- 
Trust Act, §§ 1, 2, 15 U.S. C. A. $8 1, 2; 
Clayton Act, $ 16, 15 U.S.C.A. $ 26. 


19. Monopolies €>12(5) 

Televisica network’s claim that 
members and affiliates of licensing 
agencies for composers, writers and pub- 
lishers were guilty of a group boycott by 
forming music pools and authoriziag 
their licensing agents to license only on 
terms that foreclosed ne work from deal- 
ing directly with copyright owners could 
not be sustained, where network failed 
to prove that licensing authority of 
these agencies was limited to such 
terms, was exclusive in fact, or that 
copyright owners had refused or would 
refuse to deal with network directly on 
an individuai basis. Sherman Anti- 
Trust Act, 88 1, 2, 15 U.S.C.A. 88 1, 2; 
Clayton Act, $ 16, 15 U.S.C.A. $ 26. 


20. Monopolies &>12(5) 

Television network’s claim thai 
members ard affiliatee of licensing 
agencies foi composers, writers and pub- 
lishers were guik- v: copyright misuse 
could not be -.siained in absence of 
showing that such n mbers or affiliates 
had refused or would refuse to license 
their compositions on a direct licensing 
basis, or otherwise used their collective 
leverage to compei network to license 
rights to music which it did not wish to 
license. Sherman Anti-Trust Act, $$ 1, 
2, 15 U.S.C.A. $$ 1, 2; Clayton Act, $ 
16, 15 U.S.C.A. § 26. 


21. Monopolies $29 

Offense of monopolization consists 
of two elements: possession of monopoly 
power in relevant market and willful ac- 
quisition or maintenance of that power 
as distinct from growth as a conse- 
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quence of a superior product or histori- 
cal accident. Sherman Anti-Trust Act, 
$8 1, 2, 15 U.S.C.A. §§ 1, 2; Clayton 
Act, § 16, 15 U.S. C. A. $ 26. 


22. Monopolies >12(13) 

Attempted monopclization is estab- 
lished by a showing of specific intent to 
monopolize wiih a dangerous probability 
of succeeding. Sherman Anti-Trust Act, 
§§ 1, 2, 15 U.S.C.A. §§ 1, 2; Clayton 
Act, § 16, 15 U.S.C.A. § 26. 


23. Monopolies 12 (1.3) 

in context of antitrust action by 
television network against licensing 
agencies for composers, writers and pub- 
lishers based on claim that present sys- 
tem by which these agencies issued blan- 
ket licenses for right to perform any or 
all of compositions in their repertories 
over the network in exchange for a flat 
annual fee violated Sherman Act, rele- 
vant market was not the market for 
these agencies’ blanket licenses, but 
rather it was market for performance 
rights to compositions suitable for tele- 
vision network use. Sherman Anti- 
Trust Act, §§ 1, 2, 15 U.S.C.A. §§ 1, 2; 
Clayton Act, § 16, 15 U.S.C.A. § 26. 


24. Monopolies 212 (1.3) 

Test for determining relevant mar- 
ket in suits brought under section 2 of 
Sherman Act is whether products are 
reasonably interchangeable by consum- 
ers for same purposes. Sherman Anti- 
Trust Act, $ 2, 15 U.S.C.A. § 2. 


25. Monopolies S224 (13) 

Television network fail^^ tc prove 
that licensing agencies for composers, 
writers and publishers possessed or had 
attempted to achieve monopoly power in 
the market for performance rights for 
network use. Sherman Anti-T.^st Ac‘ 
88 1, 2, 15 U.S.C.A. $88 1. 2; Claytc. 
Act, $ 16, 15 U.S.C.A. $ 26. 


— — 


Cravath, Swaine & Moore, New Vork 
City, for plaintiff; Alan J. Hruska, 
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New York City, of counsel. 
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Paul, Weiss, Rifkind, Wharton & Gar- 
rison, New York City and Bernard Kor- 
man, New York City, for ASCAP; Her- 
man Finkelstein, Jay H. Topkis, Allan 
Blumstein, Max Gitter, Richard Reimer, 
New York City, of counsel. 

Hughes, Hubbard & Reed, New York 
City, for Broadcast Music, Inc.; Amalya 
L. Kearse, George A. Davidson, New 
York City, of counsel. 

Stroock & Stroock & Lavan, New 
York City, for Warner Bros. Inc. 

Simpson, Thacher & Bartlett, New 
York City. for MCA, Inc. and Duchess 
Music Corp. 

Linden & Deutsch, New York City, 
for G. Schirmer, Inc. and Associated 
Music Publishers, Inc. 

Hofheimer, Gartlir, Gottlieb & Gross, 
New York City, for Essex Music, Inc. 
and Hollis Music, Inc. 


LASKER, District Judge. 

In this age of change the quality of 
life has been fundamentally altered and 
influenced by the development cf the au- 
tomobile, the computer and television. 

Millions of viewers spend untold hours 


weekly viewing teievision. During the 
larger part of that time the viewer is a 
listener to programs which utilize music, 
whether as background, as theme or as a 
feature. This case relates to the method 
by which networks are licensed to use 
copyrighted music on television. 


The Columbia Broadcasting System 
(CBS)! brings this antitrust action 
against the American Society of Compos- 
ers, Authors and Publishers (ASCAP). 
Broadcast Music, Inc. (BMI) and their 
members and affiliates? It complains 
that the present system by which ASCAP 
and BMI issue blanket licenses for the 
right to perform any or all of the com- 


1. CBS is engaged in a number of businesses, 
only one of which is the operation of- the 
CBS television network (CTN). Although 
the parties iistinguish between CRN and 
CTN in their post-trial submissions, for the 
sake of clarity we refer throughout this 
opinior to both the parent corporation anid 
the network as “CRS.” 


positions in their repertories over the 
CBS network in exchange for a flat an- 
nual fee violates the Sherman Act, 15 
U.S.C. §§ 1 and 2. The complaint seeks 
an injunction under § 16 of the Clayton 
Act, 15 U.S.C. § 26, directing ASCAP 
and BMI to offer CBS performance 
right licenses on terms which reflect the 
nature and amount of CBS' actual use of 
music, or in the alternative, enjoining 
them from offering blanket licenses to 
any television network. CBS also seeks 
a declaration of copyright misuse under 
the Declaratory Judgment Act, 28 U.S.C. 
§§ 2201, 2202. 


I. 
Introduction 


A. The Parties 


Prior to ASCAP’s formation in 1914 
there was no effective method by which 
composers and publishers of music could 
secure payment for the performance for 
profit of their copyrighted works. The 
users of music, such as theaters, dance 
halls and bars, were so numerous and 
widespread, and each performance so 
fleeting an occurrence, that no individu- 
al copyright owner could negotiate li- 
censes with use.s of his music, or detect 
unauthorized uses. On the other side of 
the coin, those who wished to perform 
compositions without infringing the 
copyright were, as a practical matter, 
unable to obtain licenses from the own- 
ers of the works they wished to perform. 
ASCAP was organized as a “clearing- 
house” for copyright owners and users 
to solve these problems. The world of 
music has changed radically since 1914. 
Radio and television broadcastcrs are 
the largest users of music today; they 
“perform” copyrighted music before au- 
diences of millions. In 1975 ASCAP 


2. The other named defendants are certain 
members of ASCAP, as representative of 
the class of ASCAT's members; and certain 
BMI affiliates, ns representative of the class 
of BMI affilintes. The case has heretofore 
been declare’ a class action against both 
classes, 
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and BMI licensed these large users, in- 
cluding CBS and the other networks as 
well as smaller ones such as concert hai!s 
and background music services. 


Because of the multitude of perform- 
ances of music they generate each year, 
virtually all radio stations and television 
networks secure the rights to perform 
the music they use by a “blanket” li- 
cense. An ASCAP blanket license gives 
the user the right to perform all of the 
compositions owned by its members as 
often as the user desires for a stated 
term, usually a year. Convenien e is the 
prime virtue of the blanket license: it 
provides comprehensive protection 
against infringement, that is, access to a 
large pool of music without the need for 
the thousands of individual licenses 
which otherwise would be necessary to 
perform the copyrighted music used on 
radio stations and television networks in 
the course of a year. Moreover, it gives 
the user unlimited flexibility in planning 
programs, because any music it chooses 
is "automatically" covered by the blan- 
ket license. 


ASCAP's current membership includes 
soine 6,000 music publishing companies 
and 16,000 composers. Its members 
have granted ASCAP, as their licensing 
agent, the nonexclusive right to license 
u* :;* to perform the compositions owned 
by them. ASCAP provides its members 
with a wide range of services. It main- 
tains a surveillance system of radio and 
television broadcasts to detect unlicensed 
uses, institutes infringement actions, 
collects revenues from licensees and dis- 
tributes royalties to copyright owners in 
accordance with a schedvle which re- 
flects the nature and amount of the use 
of their music and other factors. 


BMI, a non-profit corporation, was or- 
ganized in 1939 by members of the radio 
broadcasting industry, including CBS. 
It is affiliated with approximately 
10,00€ publishing companies and 20,000 
writers and functions in essentially the 
seme manner as ASCAP. Although 
CBS sold back its BMI stock to the cor- 
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poration in 1959, BMI is still owned en- 
tirely by broadcasters. 

As a practical matter virtually every 
domestic copyrighted composition is in 
the repertory of either ASCAP, which 
has over three million compositions in 
its pool, or BMI, which has over one mil- 
lion. Like ASCAP, BMI offers blanket 
licenses to broadcasters for unlimited 
use of the music owned by its "affili- 
ates." Almost all broadcasters hold 
blanket licenses from both ASCAP and 
BMI. 


As is generally known, CBS operates 
one of three national television net- 
works, as well as AM and FM radio sta- 
tions in seven major cities. It has held 
blanket licenses from ASCAP for its ra- 
dio broadcast operations since 1928, and 
from BMI since soon after that organi- 
zation was founded in 1939. It has held 
ASCAP and BMI blanket licenses for its 
television network on a continuous basis 
since the late 1940’s. 


CBS supplies television programs to 
approximately two hundred affiliated 
television stations throughout the coun- 
try, and telecasts about 7,500 programs 
per year. Many of. these programs 
make use of copyrighted music which is 
recorded on the soundtrack. However, 
CBS does not produce most of the pro- 
grams seen on its network. Instead it 
purchases the right to broadcast pro- 
grams p: duced by independent televi- 
sion production companies, known as 
“program packagers.” Most of the pop- 
ular prime-time serials fall into this cat- 
egory. In addition CBS itself produces 
a television serial (“Gunsmoke”), two 
day-time serials, a number of “specials,” 
usually variety shows, as well as news, 
public affairs and sports programs. 


Agr ts between program pack- 
agers |... “BS normally stipulate the 
price at wnich the packager will produce 
a program in a series and furnish it to 
CBS for broadcast. Pursuant to the 
agree! ents, packagers are responsible 
for Obtainifig and furnishing to CBS 
most rights necessary for the use of 
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copyrighted music by the network, such 
as the right to record a copyrighted 
song in synchronization with the film or 
video tape (“synch” rights). However, 
program packagers do not, in the 
present scheme of things, furnish to 
CBS the right to perform the copyright- 
ed music for profit as part of a televi- 
sion broadcast. Ever since television be- 
came commercially practicable in the 
late 1940's, CBS has obtained such “per- 
formance” rights for packaged pro- 
grams, as well as for the programs it 
produces itself, from ASCAP and BMI 
by purchasing blanket licenses. From 
time to time it has renewed its licenses 
after negotiations with ASCAP and 
BMI. In the histsıy of the parties the 
fee for the Lianket license has been ex- 
pressed in terms of a percentage of 
CBS’ advertising revenues. For exam- 
ple, for many years prior to the institu- 
tion of suit, the BMI blanket license fee 
remained at 1.09% of net receipts from 
sponsors after certain deductions. This 
resulted in payment to BMI of about 
$1.6 million in 1969. For access to AS- 
CAP’s considerably larger repertory, 
CBS paid about $5.7 million in 1969. 
Averaging the total of $7.3 million paid 
by CBS in that year over 7,500 pro- 
grams, its cost for ASCAP or BMI mu- 
sic runs about $1,000. per program. Of 
course, as detailed later, many of CBS’ 
programs, such as news and public af- 
fairs shows, use no music at all; while 
others, such as variety shows, use a 
great deal. $1,000. is a small fraction of 
the total cost of the program. CBS pays 


3. The 1950 states in that 
ASCAP is: 

(B) Ordered and directed to issue to any 
unlicensed radio or television broadcaster, 
upon written request, per program licens- 
es, the fee for which 

(1) in the case of commercial programs, 
is, at the option of ASCAP, either 
(a) expressed in terma of dollars, reqnir- 
ing the payment of a specified amount for 
each program in which compositions in the 
ASCAP repertory shall be performed. or 
(b) based upon the payment of a percent- 
age of the sum paid by the sponsor of 
such program for the use of the broad- 


decree part 


about $200,000. for each episode of a one 
hour variety show or dramatic serial, 
and as much as $750,000. for a made- 
for-TV movie. Since the commencement 
of this action, CBS has held interim 
blanket licenses from ASCAP and BMI 
at a total annual cost of some $6 million. 


B. The Consent Decrees 


Neither ASCAP nor BMI is a strang- 
er to antitrust litigation. In 1941 the 
government sued ASCAP for antitrust 
violations. The action resulted in a con- 
sent decree which largely governs AS- 
CAP's relationships with licensees such 
as CBS and ciner users. As amended in 
1950, the decree requires ASCAP to of- 
fer a “per program” license to broad- 
casters in addition to the blanket license 
it has traditionally offered. Both forms 
of license grant the right to use any or 
all of the works in ASCAP’s repertory. 
However, the blanket license allows use 
of the entire inventory for a designated 
period of time, usually a year, for which 
the user pays a flat fee, while the per 
program license permits use of the en- 
tire repertory but requires payment only 
with respect to programs which actually 
make use of copyrighted music. ne 
1950 decree mandatorily enjoins ASCAP 
to set its fees for these licenses in a 
manner which gives the user a genuine 
choice between them, and prohibits it 
from requiring or influencing the pro- 
spective licensee to negotiate for a blan- 
ket license before negotiating for a per 
program license? If ASCAP and the li- 


casting or telecasting facilities of such ra- 
dio or television broadcaster, 

(2) in the case of sustaining programs, 
is at the option of ASCAP, either (a) ex- 
pressed in terms of dollars, requiring the 
payment of a ‘specified amount for each 
program in which compositions in the AS 
CAP repertory shall be performed. or 
(b) based npon the payment of a percent- 
nge of the card rate which would have 
been applienble for the use of its broad- 
casting facilities in connection 
program if it had been commercial, and 

(3) subject to the other 
Section VIII. takea inte 


with sneh 


provisions of 
eousiderution the 
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censee are unable to agree on a fee, the 
latter may apply to the United States 
Distriet Court for the Southern District 
of New York for determination of a 
“reasonable fee.” In such proceedings, 
ASCAP bears the burden of establishing 
the reasonableness of the fee it requests. 


Finally, ASCAP’s licensing authority 
is not exclusive. The 1950 decree pro- 
vides that music users may bypass AS- 


CAP entirely, and negotiate for a license 
å $ 
& 
economic requirements and situation of 
those stations having relatively few com- 
mercial announcements and a_ relatively 
greater percentage of sustaining progruims, 
with the objective that such stations shall 
have a genuine economic choice between 
per program and blanket licenses ; 

(C) Enjoined and restrained from re- 
quiring or influencing the prospecti > li- 
censee to negotiate for a blanket license 
prior to negotiating for a per program li- 
vense. 

VIII. Defendant ASCAP, in fixing its 
fees fur me licensing of compositions in 
the ASCAP repertory, is hereby ordered 
and directed to use its best efforts to 
avoid any discrimination among the re- 
spective fees fixed for the various types 
of licenses which would deprive the licen- 
sees or prospective licem es of n genuine 
choice from among such various types of 
licenses. 

IX. (A) Defendant ASCAP shall, upon 
receipt of a written application for a li- 
cense for the right of public performance 
of any, some or ul’ of the compositions in 
the ASCAP repertory, advise the appli- 
cant in writing of the fee which it deems 
reasonable for the license requested. li 
the parties are unuble to agree upon a 
reasonable fee withiu sixty (60) days from 
the date when such application is received 
Uy ASCAP, the applicant therefor muy 
forthwith apply to this Court for the de- 
termination of a reasonable fee and 
CAP shall, upon receipt of notice of the 
ling of such application, promptly give 
eotice thereof to the Attorney General. 
im any such proceeding the burden of 
proof shall be on ASCAP to establish the 
reasonableness of the fee requested by it. 
Pending the completion of any such nego- 
ions or proceedings, the applicant shall 
have the right to use any, some or ull of 
the compositions in the ASCAP repertory 
to which its application pertains, without 
payment of any fee or other compensation, 


(400 F. Supp. 737). 
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directly with the composer or publisher 
holding the copyright.* 


Under the terms of a consent decree 
entered in 1966 in United States v. BMI 
(x VN. Y.), BMI is required to offer a 
per-program license in addition to a 
blanket license. The difference in the 
terms of these licenses must be justified 
by “applicable business factors."5 Al- 
though the form of the BMI decree dif- 
fers from that of the ASCAP decree, the 


vullanject to the — vf Sub-sec 


tion (B) hereof, and to the final order or 
judgment entered by this Court in such 
proceeding 

4. The Decree provides 

IV. Defendant ANCAP is hereby en- 
joined and resträined from 

(A) Holding, acquiring, licensing, enforce 
ing, or negotiating concerning any rights 
in copyrighted musical compositions other 
than rights of publie performance on a 
non-exclusive basis ; 

(B) Limiting, restricting, or interfering 
with the right of any member to issue to 
a user nonexclusive licenses for rights of 
publie performance ; 


5. The BMI consent decree provides in purt 
(B) Defendant shall, upon the reuuest of 
any unlicensed broudeuster, license the 
rights publicly to perform its repertory by 
broadeusting on either a per program or 
per programming period busis, ut defend- 
unt's option. The fee for this license 
shall relate only to progran. (including 
announcements), or to programming peri- 
ods, during which a licensed composition is 
performed. The fee shall be expressed, at 
defendant's option, either (1) in dollars, 
(2) us uw persentuße of the revenue which 
the broadeuster received for the use of its 
browleasting facilities or (3) in the case 
of sustaining prograts or programming 
periods, as a percentage of the applicable 
card rate had the program or program- 
ming period been commercially sponsored. 
In the eveut defendant offer to license 
broudcusters on bases in addition to a per 
program or per programming period basis, 
defendant shall act in good faith so that 
there shall be a relationshijr between such 
per program or such per programmin, pe- 
riod basis and such other bases, justifiable 
by applicable business factors including 
uvailability, so that there will be no frus- 
tration of the purpose of this section to 
afford broadcasters alternative bases of li- 
vense compensation. 
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parties have stipulated that CBS could 
secure direct licenses from BMI affili- 
ates with the same ease or difficulty, as 
the case may he, as from ASCAP mem- 
bers. (CX 3) 


C. CES’ Complaint 

CBS does not allege that ASCAP and 
BMI have violated the terms of the con- 
sent decrees. It claims, rather, that the 
licensing alternatives which the decrees 
specify are not flexible enough to meet 
its needs, and are not realistically avail- 
able to it. Thus, CBS' complaint 
charges that the blanket license com- 
pels" it tc pay performance royalties 
with respect to television programs 
which use no music and that the per- 
program. license requires it to pay the 
same royalty for a program which ures 
a single copyrigh'»d composition as for 
one which uses many. (Complaint 
7714, 19). In other words, CBS asserts 
that defendants are “using the leverage 
inherent in [their] copyright pool to in- 
sist that plaintiff pay royalties on a ba- 
sis which does not bear any relationship 
to the amount of music performed.” 
(Complaint 119) As to the third alter- 
native specified in the consent decrees 
—the possibility of bypassing ASCAP 
and BMI entirely and seeking licenses 
for the specific compositions it wishes to 
perform directly from the copyright pro- 
prietors--CBS alleges that any attempt 
by it “to acquire such a large body of 
rights from the [individual copyright 
proprietors | would be wholly 
impracticable „91 


CBS' disenchantment with the blanket 
licensing system takes form in several 
legal claims: first, that the writer and 
publisher members of ASCAP and BMI 
have combined through their common li- 
censing organizations to eliminate price 
competition among themselves and, by 
pooling the grant of their respective li- 
censes through ASCAP and BMI, to fix 
the price which a television network 
must pay to secure the rights; second, 
that ASCAP and BMI insist on granting 
only blanket licenses and have therefore 


400 F Supp —47'» 


imposed an unlawful tie-in, in that CBS 
is required to purchase the rights to mu- 
sic it does not want to buy in order to 
secure the rights to music it does want: 
third, tha. by forming pools of music 
and requiring CBS to deal with the com- 
mon licensing agent of the pools, the 
writer and publisher members and affil- 
iates of ASCAP and BMI are engaging 
in a concerted refusal to deal directly 
with CBS; fourth, that through ASCAP 
and BMI the writers and pub" -hers are 
guilty of monopolization, butr. attempted 
and achieved; and fifth, that the activi- 
ties described constitute copyrieht mis- 
use. 

Desp* this ther imposing line-up 
of charges, the « -tral issue in the case 
is not com-lex. ıhe essence of CBS’ 
claim is that ASCAP and BMI are ille- 
gal combinations whose purpose ana ef- 
fect is toe t royalties from CBS for 
music it does not wish to license. The 
velidity of the claim turns on whether 
CBS is i: fact co.npe'led to take a blan- 
cet license from the iicensing organiza- 
tions in order to secure the performance 
rights it needs. ASCAF and BMI con- 
tend that CBS is not compeiled to do so, 
bui has, in common witn the ABC and 
NBC television networks and virtually 
all radio broadcasters, found it most 
convenient to license music by the blan- 
ket method. Defendants argue that if 
CBS no longer wishes to secure perform- 
ance rights through centralized agents 
such as ASCAP and BMI, it can obtain 
the necessary rights directly from the 
individual members and affiliates of AS- 
CAP and BMI by negotiating with them 
for performance rights to the particular 
compositions it wants. As defendants 
view the case, if CBS is :o prevail it 
must prove that direct licensing with 
members of the alleged combination is 
an unfeasible alternative to the blanket 
license. Proof that licenses could not be 
obtained directly from copyright propri- 
etors, despite the fact that ASCAP and 
BMI are required by consent decrees to 
permit their members and affiliates to 
license their compositions to users di- 
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rectly, would support the inference that 
defendants have formed illegal combina- 
tions in order to foreclose competition in 
the market for performance rights to 
music for network use.  Conver- `, 
proof that direct licensing is a feasicie 
alternative method by which CBS could 
satisfy its music needs would undercut 
its claims that copyright proprietors 
have combined to monopolize the market 
for performance rights and have used 
their leverage to fix prices and impose 
unlawful tie-ins. 


CBS vigorously disagrees with this 
view of the case. It argues, as though 
it could have moved for summary judg- 
ment years ago, that ASCAP and BMI 
are guilty of per se violations of the an- 
titrust laws because the blanket licens- 
ing system, which is the only method by 
which CBS and the other networks have 
ever licensed performance rights, has 
"thoroughly eliminated" price competi- 
tion among copyright owners as a mat- 
ter of historical fact. (CBS Post-Trial 
Brief at 16) CBS views the question of 
the feasibility of direct licensing as ir- 
relevant to the issue whether defendants 
have restrained trade. It argues that 
the sole questions to be determined are 
(1) whether defendants’ restraint is jus- 
tified or reasonable in view of the 
unique economic setting of the music li- 
censing market; and (2) whether licens- 
ing can be accomplished on a more com- 
petitive basis. We find CBS’ analysis 
unpersuasive. Nevertheless, we set 
forth our views on the questions CBS 
raises because of their central impor- 
tance to the case. To do this, we must 
retrace some of the steps taken to define 
the issues prior to the trial. 


I. 


The Issue Presented for Decision 


A. ASCAP's 
Judgment 


Motion for Summary 


At an earlier stage in the litigation 
ASCAP moved for summary judgment, 
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relying principally on the decision in 
K-91, Inc. v. Gershwin Publishing Corp., 
372 F.2d 1 (9th Cir. 1967), cert. denied, 
389 U.S. 1045, 88 S.Ct. 761, 19 L.Ed.2d 
838 (1968). In K-91 several members 
of ASCAP sued a radio broadcaster for 
infringement. The broadcaster admit- 
ted the infringement but defended on 
grounds similar to those asserted by 
CBS: that ASCAP is an unlawful com- 
bination engaged in price-fixing and 
block-booking of its members' composi- 
tions. In rejecting the claims, the 
Ninth Circuit observed that ASCAP 
does not fix prices because, under the 
1950 consent decree, the United States 
District Court for the Southern D'stri^t 
of New York is the ultimate price-fixing 
authority in the event of disagreement 
as to the reasonableness of ASCAP's 
fees. As to the other claims, the court 
observed: 


“No contention is made here that AS- 
CAP’s actual activities do not comply 
with the decree. In short, we think 
that as a potential combination in re- 
straint of trade, ASCAP has been 
‘disinfected’ by the decree. 


There is an additional reason why 
the activities disclosed by this record 


do not violate the antitrust laws. AS- 
CAP's licensing authority is not exclu- 
sive. The right of the individual com- 
poser, author or publisher to make his 
own arrangements with prospective li- 
censees, and the right of such prospec- 
tive licensees .o seek individual ar- 
rangements, are fully preserved [by 
the 1950 decree]." 372 F.2d at 4. 


Although we agreed with the K-91 
court, and continue to agree, that the ac- 
tivities of ASCAP and BMI are not ille- 
gal per se, we denied ASCAP's motion 
for summary judgment because of a 
critical difference between the case 
presented in K-91 and the one at hand. 
In K-91 the parties stipulated that it 
would be virtually impossible for droad- 
casters and copyright proprietors to ar- 
range separate licenses and payments 
for each radio performance of a copy- 
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righted composition,“ and no proposal 
was made to the court of a practicable 
alternative to blanket and per-program 
licenses. In contrast to K-91, CBS’ 
claims are premised on the practicability 
of alternatives to the system now in ef- 
fect. As noted earlier, CBS seeks an in- 
junction either enjoining ASCAP and 
BMI even from offering blanket licenses 
or, in the aliernative, and preferably, es- 
tablishing what CBS calls a “per-use” 
system, by which ASCAP and BMI 
(rather than individual copyright own- 
ers) would be required vo license indi- 
vidual compositions in accordance with a 
schedule of fees under court 
supervision? Moreover, far from being 
a stipulated fact, the impracticability of 
CBS' "bypassing" ASCAP and BMI to 
secure licenses directly from copyright 
proprietors is the key factual issue in 
the case. Accordingly, we held that the 
feasibility of less restrictive alternatives 


6. The United States adopted this position in 
its Memorandum of Amicus Curiae submitted 
in connection with the petition for writ of 
certiorari to the Supreme Court of the Unit- 
ed States in K-91: 

A There are over 4,100 AM and 1,744 
FM broadensting stations located in every 
part of the United States (FCC Ann.Rep., 
pp. 106, 110 (1966)). Most of these sta- 
tions broadcast recorded music for a sub- 
stantial part of their operating day. They 
may acquire ownership of any recording 
they wish, and in the present state of 
technology there appears to be no effer- 
tive means by which the enormous number 
of separate performances broadcast each 
year hy con nercial stations across the na- 
tion can be accounted for by copyright 
holders. Nor is it feasible for these sta- 
tions to deal on a “per piece” basis with 
the thousands of individual copyright hold- 
ers across the country in order lawfully to 
exploit recorded music, for the value of 
the right to brondeast n single perform- 
ance of one recorded composition is far 
less than the cost of negotin ug a sepa- 
rate license. It wonld appenr, therefore. 
that there must be some form of central- 
ized licensing system which serves the mn- 
tual interests of copyright holders and of 
music which enables the 
keting of performing 
musie to he 


users, and mar- 


rights far cocorded 
effectively necomplished, 


(Memorandum ar 8-10) 


to the blanket licensing system present- 
ed a genuine issue as to a material fact 
in the case and denied summery judg- 
ment to ASCAP. 


Subsequent to determination of AS- 
CAP’s motion and in accordance with 
our holding, we ordered trial of the fol- 
lowing specified issues: 

„i) Whether defendants’ conduct 

constitutes an actionable re- 
straint of trade and compels the 
plaintiff as alleged in the com- 
plaint; 
Whether, if such restraint or 
compulsion exists, it is reason- 
able and justified or whether it 
may be achieved by less anticom- 
petitive means." 


B. CBS' “Per Se" Contention 


Despite our earlier holding that the 
activities of ASCAP and BMI are to be 
judged by the rule of reason and the 


7. Under the "per-use" system proposed by CBS, 
it would continue to license its music through 
ASCAP and BMI, but in a substantially dif- 
ferent way than it does under the blanket li- 
cense. CBS would pay ASCAP or BMI a 
specified fee for each performance of a com- 
position in the pool (the "per-use reser- 
voir"). plus an administrative fee. The fee 
for each use would be fixed in a schedule re- 
flecting the nature of the use (theme, back- 
ground or feature use) and other appropri- 
ate factors, such as duration of use, or the 
popularity of the composition. Thus, the fee 
schedule would likely provide different prices 
for otherwise comparable uses of particular 
compositions. If the fee schedule could not 
be fixed by agreement between CBS and de- 
fendants, it would be set by the court. 

Fach copyright proprietor would have the 
right to “withdraw” any of his works from 
the per-nse reservoir on reasonable notice or 
at periodic intervals (e.g. quarterly). How- 
ever, the right of withdrawal would not ex- 
tend to spontaneous or other unplanned 
uses, nor to music which was filmed or 
taped prior to withdrawal even though the 
performance occurred after withdrawal. 
CDS and its producers would remain free to 
negotinte a license for a composition directly 
from the copyright proprietor regardless 
whether it is in the reservoir or has been 

The perse rate schedule 

would be adjusted nt periodic intervnls to re- 

fleet prices licensing 
transactions. 


withdrawn, 


negotiated in direet 
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specification of the issues to be tried in 
light of that holding, CBS now takes the 
position that the primary question 
presented for determination is whether 
the present system can be amended to 
operate on a more competitive basis. As 
noted earlier, it argues as to the first is- 
sue, that it has established an illegal re- 
straint of trade as a matter of law be- 
cause the blanket licensing arrangement 
has "thoroughly eliminated" price com- 
petition among copyright owners as a 
matter of historical fact. (CBS Post- 
Trial Brief at 15) Coming after an 
eight week trial and the accumulation of 
a bu'ky factual record, the timing of 
this contention is unusual. For the rea- 
sons stated below, w- find it to be un- 
meritorious as well. 


[1,2] In support of its contention 
that ASCAP and BMI are illegal combi- 
nations merely because they offer blen- 
ket licenses, CBS cites cases in which 
sellers agreed among themselves as to 
the prices to be charged buyers for their 
products. See, e. g., United States v. So- 
cony-V.caum Oil Co., Inc., 310 U.S. 150, 
60 S.Ct. 811, 84 L.Ed. 1129 (1940); 
United States v. Trenton Potteries Co., 
273 U.S. 392, 47 S.Ct. 377, 71 L.Ed. 700 
(1927). The cases are inapposite. Uu- 
like the plaintiffs in the cited cases, 
CBS does not claim that the individual 
members and affiliates (“sellers”) of 
ASCAP and BMI have agreed among 
themselves as to the prices to be charged 
for the particular “products” (composi- 
tions) offered by each of them. It 
makes the very different claim that a 
combination of individual sellers offer- 
ing the entire pool of their products 
through a common sales agent at a. nego- 
tiated package price is per se illegal, re- 
gardless whether the sellers are willing 
to sell their products on an individual 
basis. 


(3] The claim fails as a matter of 


law. In Automatic Radio Co., Inc. v. 
Hazeltine Research, Inc., 339 U.S. 827, 
70 S.Ct. 894, 94 L.Ed. 1312 (1950), the 
parties entered into an agreement by 


dated 


Supp. 737). 


100 FEDEKAL SUPPLEMENT 


which Automatic Radio acquired a li- 
cense for a ten year term to incorporate 
into its products any or all of several 
hundred patents held by Hazeltine. Au- 
tomatic Radio was not obligated to use 
any oi ths patents in the manufacture of 
its products, but agreed in any event to 
pay Hazeltine royalties based on a per- 
centage of its total sales. Automatic ar- 
gued that the terms of the license con- 
stituted per se patent misuse ana an ille- 
gal tying arrangement because the 
agreement exacted payment of a royalty 
on all sales whether or not its products 
used the patents, and in effect required 
it to purchase licenses for products for 
which it needed no license as well as for 
those which did. Ir rejecting the argu- 
ment, the Court stated: 


“We cannot say that payment of roy- 
alties according to an agreed percent- 
age of the licensee’s sales is unreason- 
able. Sound business judgment could 
indicate that such payment represents 
the most convenient method of fixing 
the business value of the privileges 
granted by the licensing agreement, 
We are rot unmindful that conve- 
nience cannot justify an extension of 
the monoploy of the patent. But as 
we have already indicated, there is in 
this royalty provision no inherent ex- 
tension of the monopoly of the patent. 
Petitioner cannot complain because it 
must pay royalties whether it uses 
Hazeltine patents or not. What it ac- 
quired by the agreement into which it 
entered was the privilege to use any 
or all of the patents and developments 
as it desired to use them. If it choos- 
es to use none of them, it has never- 
theless contracted to pay for the privi- 
lege of using existing patents plus any 
developments resulting from respon- 
dent’s continuous research. We hold 
that in licensing the use of patents to 
one engaged in a related enterprise, it 
is not per se a misuse of patents to 
measure the consideration by a per- 
centage of the licensee’s sales.” 339 
U.S. at 834, 70 S.Ct. at 898 (citations 
omitted). 
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In Zenith Radio Corp. v. Hezeltine Re- 
search, Inc., 395 U.S. 100, 89 S.Ct. 1562, 
23 L.Ed.2d 129 (19€9) the Court re- 
fined the standards by which the validi- 
ty of package licenses are to be judged. 
At issue in that case was the propriety 
of an injunction entered by the district 
court enjoining Hazeltine from: 

"A. Conditioning directly or indi- 
rectly the grant of a license to 
[ Zenith] under any domestic 
patent upon the taking of a license 
under any other patent or upon the 
paying of royalties on the manufac- 
ture, use or sale of apparatus not cov- 
ered by such natent.” 395 U.S. at 
133-34, 89 S.Ct. at 1582 (‘emphasis in 
original). 


The quoted provision was directed at 
Hazeltine's proven policy of insist: 9 
upon acceptance of its standard five- 
year package license agreement covering 
some 500 patents, end reserving royal- 
ties based on Zenith’s total radio and 
television sales whether or not the li- 
censed patents were actually used in the 
products manufactured. The Court of 
Appeals had stricken the last clause of 
the quoted paragraph, relying on Auto- 
matic Radio for the proposition that 
conditioning the license upon payment of 
royalties on unpatented products was not 
misuse of the patent. The Supreme 
Court disapproved this construction of 
its earlier decision. It distinguished be- 
tween the situation presented in Auto- 
matic Radio, in which the parties agreed 
on a package license “as a convenient 
method designed by the parties to avoid 
determining whether each radio receiver 
embodied [a Hazeltine] patent,” and the 
situation in Zenith, where the patent 


8. The Court amplified the distinction ns fol- 
lows : 

If the licensee negotintes for “the privilege 

to use any or all of the patents and devel- 

opments as [he] 


he cannot complain that he must pay roy- 


desire[«| to use them" 


nities if he chooses to use none of them 


Unt we do not rend Automatic 

Radio to authorize the patenter to use the 
I 

a total 


snies rovalty amd to override protestations 


power of his patent to insist on 


holder compelled the licensee to choose 
between a package license conditioned 
on the payment of royalties on unpatent- 
ed products, or no license at all. 395 U. 
S. at 135-37, 89 S.Ct. 1562.“ In other 
words, the critical difference between an 
illegal licensing arrangement and a 'egal 
one is the fact of coercion or compulsion 
by the licensor. 


We disagree with CBS that such com- 
pulsion inheres in the present licensing 
system as regulated by the consent de- 
crees and that defendants are therefore 
guiltv of per se violations. As noted 
earlier, CBS makes no claim that either 
ASCAP or BMI has violated any provi- 
sion of the consent decrees. The terms 
of the decrees do not by any construc- 
tion suggest that CBS is in fact com- 
pelled to take a blanket license. To the 
contrary, ASCAP and BMI are required 
to offer per program licenses under 
which a fee is charged only with respect 
to programs in which a composition 
within the repertory has been per- 
formed; and to structure the fees for 
blanket and per program licenses so that 
the user has a genuine choice between 
them. Apart from the licenses available 


. from ASCAP and BMI, the decrees leave 


a music user free to obtain licenses di- 
rectly from copyright owners. This fac- 
tor alone markedly distinguishes the 
present case from Zenith, in which Ha- 
zeltine, as the sole supplier of the pat- 
ents in issue, had, for all practical pur- 
poses, unlimited leverage in bargaining 
the terms of any license to them. 


C. CBS' Theory of the Burden of Proof 


Taking a different tack, CBS also 
argues that "it is clear that [ASCAP 
and BMI] insist on licensing exclusively 


of the licensee that some of his products 
are unsuited to the patent 

We also think patent misuse inheres in a 
patentee’s insistence on a pereentage-of- 
royalty, regardless of use, and hix 
rejection of licensee proposals to pay only 
Unquestionably, u licensee 
must pay if he uses the patent. Equally, 
insist upon paying only 


sales 


for netunl use, 


however, he may 
for use, and not on the basis of total sales 


305 U.S. at 139, SA S.Ct. at 1585, 
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on a blanket basis" and that because 
they insist on such an “inherently re- 
strictive" method of saie, they have the 
burden of proving the availability in the 
market place of acceptable substitutes, 
i. e., that CBS could obtain direct licens- 
es sufficient to raeet its needs from 
copyright proprietors. (CBS Post-Trial 
Brief at 15, 26-27) Neither the facts 
nor the law support the argument. As 
outlined later in this opinion, the evi- 
dence does not establish that ASCAP 
and BMI insist or have ever insisted on 
licensing on a blanket basis; and, of 
course, if they did, they would flatly vio- 
late the terms of the consent decrees. 


In any event, the argument fails as a 
matter of law. CBS cites a number of 
cases for the proposition that a defend- 
ant who argues that the plaintiff can 
avoid injury by obtaining a substitute 
product bears the burden of proving 
such an assertion. See, TV Signal Co. 
of Aberdeen v. American Telephone & 
Telegraph Co., 462 F.2d 1256 (8th Cir. 
1972); Fontana. Aviation, Inc. v. Beech 
Aircraft Corp., 432 F.2d 1080 (7th Cir 
1970), cert. denied, 401 U.S. 923, 91 &. 
Ct. 872, 27 L.Ed.2d 826 (1971); Gamco, 
Inc. v. Providence Fruit & Produce 
Bldg., Inc., 194 F.2d 484 (1st Cir.), cert. 
cenied sub nom., Providence Fruit & 
Produce Bldg., Inc. v. Gamco, Inc., 344 
US. 817, 73 S.Ct. 11, 97 L.Ed. 636 
(1952); Stanton v. Te. co, Inc., 289 F. 
Supp. 884 (D.R.I.1968). 


[4] To secure injunctive relief in a 
private antitrust suit, the plaintiff mu t 
prove an actual violation of the antitrust 
laws or that such violation is impending 
and that as a result the plaintiff is 
threatened with loss or injury. Zenith 
Radio Crop. v. Hazeltine Research, Inc., 
supra, and Credit Bureau Reports, Inc. 
v. Retail Credit Co., 476 F.2d 989 (5th 
Cir. 1973). In the cases on which CBS 
relies, the plain Hf had indisputably es- 
tablished the first element, i. e., that the 
defendant had illegally denied him some- 
thing he wished to purchase, for exam- 
ple, space in a fruit market, access to 
telephone poles for a cable TV installa- 
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tion, or an aircraft dealership. The de- 
fendant in those cases argued that the 
plaintiff had failed to establish the sec- 
ond element of its claim—injury or the 
threat of injury had not 
proven that he .ould not avoid injury 
simply by purchasing a substitute prod- 
uct elsewhere in the market. The court 
in each case held that a plaintiff does 
not have the burden of proving the non- 
existence of suitable alternatives in or- 
der to prove injury or the threat of in- 
jury, particularly when it is clear that 
no substitute will have the unique attri- 
butes of the product which the defend- 
ant denied the plaintiff. However, in 
none of the cases did the court suggest 
that the plaintiff does not have the bur- 
den of proving the first element: the 
restraint of trade itself. 


because he 


Accordingly, the validity of CBS' ar- 
gument that it does not bear the burden 
of proving that direct licensing is not a 
feasible alternative to the blanket license 
turns on whether the issue of “alterna- 
tives" relates to the element of restraint, 
or the element of injury. We believe 
that ` relates to the first factor: that 
is wuether ASCAP and BMI have re- 
strained trade. In the cases just dis- 
cussed, plaintiff alleged that the defend- 
ant would not sell him something which 
he wanted to purchase, and the defend- 
ant argued that the plaintiff was not in- 
jured by the refusal because market sub- 
stitutes were available. The present 
case poses an entirely different claim. 
The alleged restraint of trade is not that 
CBS is excluded from purchasing the 
services offered by ASCAP and BMI, 
and told to find substitutes elsewhere; 
but that (1) they allegedly offer only 
blanket licenses, which CBS says it does 
not want; (2) have combined to make 
any effort to obtain an alternative form 
of license (such as direct licensing) un- 
feasible; and (3) thereby compel CBS 
to continue to take a blanket license und 
to pay for music which it does not want 
to buy. Unlike the situations in the cas- 
es on which it relies, CBS does not want 
the organizational defendant-seller's 
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product at all. AT 
stitute” products, t 
lack of a substitute stitutes an al- 
leged restraint of trac. So much is 
clear when one considers the nature of 
the direct licensing alternative. It is 
not at all a "substitute" in the sense 
used in the “injury-avoidance” cases; it 
is another means of licensing (on an in- 
dividual basis) the use of precisely the 
same music which CBS would perform if 
it purchased a blanket license. If direct 
licensing is realistically available, it 
would enable CBS to pay only for the 
music it uses and for no other music, 
and would demonstrate that CBS' com- 
plaint in this action is unjustified. 


` spurning sub- 
ns that the 


[5] In sum, we adhere to our earlier 

conclusion, as embodied in the pre-trial 
rder, that to prevail here CBS must 
prove that defendants' conduct in com- 
hining into ASCAP and BMI compels 
CBS iò take a blanket license as alleged 
in the complaint. Proof that direct li- 
censing is not a feasible alternative to 
the blanket license is an essential ele- 
ment of CBS' claim, on which it accord- 
ingly bears the burden of proof. Con- 
versely, proof that CBS could obtain the 
necessary performance licenses directly 
from copyr:ght proprietors would be fa- 
tal to its claim that they have pooled the 
rights to perform their music in a man- 
ner which illegally restrains trade in 
those rights. If the restraint is proven, 
only then do defendants have the burden 
of proving that the restraint is justified 
by the eccnomic context in which music 
licensing for network television use 
takes place, and cannot be achieved by 
less anti-competitive means. 


HI. 


The Stipulation as to Competitive 
Disadvantage 


Prior to trial, the parties executed a 
stipulation which states in part: 


9. BMI has stipulated with CRS that with re- 
spect to the practienbility of CRS’ obtaining 
direct licenses from RMI writers and pub- 
lishers, BMI and URS are hound by the de- 


There is a portion of the 
performance rights to ASCAP music 
appearing on [CBS] programs as to 
which .t would be impracticable for 
[CBS] or such producers to negotiate 
for licenses directly with the owners 
of the performance rights of said mu- 
sic. [Without limiting the parties' 
rights to adduce and offer additional 
proof with respect to any subject, 
both parties specifically reserve the 
right to adduce and „ffer proof re- 
garding the reaso... or such impracti- 
cability.]|" (CX 2, 113; bracketed 
portion in original.) 

“If [CBS] chose not to have an AS- 
CAP license, the producers of (CBS] 
programs did not obtain such licenses, 
and [NBC] and [ABC] had such ii- 
censes, to the extent that [CBS] or 
the producers of [CBS] programs did 
not otherwise obtain the performance 
rights to the AS Ap music which 
they desired to use on [CBS] pro- 
gramming, (CBS] would be at a com- 
petitive disadvantage vis-a-vis [NBC] 
and [ABC]."* (Id. 115) 


CBS argues that, putting aside its proof 
at trial as to the impracticality of the 
direct licensing alternative, ASCAP and 
BMI have ceded the primary issue in the 
case by stipulating that CBS could not 
obtain direct licenses for all its music 
needs and that consequently, if it 
dropped its blanket license, it would be 
at a competitive disadvantage vis-a-vis 
networks which continued to hold such 
licenses. 


We disagree with the contention that 
defendants have stipulated the case 
away. Paragraph 13 does not specify 
the "portion" of the compositions in the 
ASCAP repertory as to which it would 
be “impracticable” for CBS to license di- 
rectly; and the extent of “impractica- 
bility" is critical to the feasibility of di- 
rect licensing. As detailed later in this 
opinion, the evidence establishes that 


termination in this case with respect to the 
practienbility of CBS’ obtaining direct licens- 
es from ANCAP writers and publishers. 
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musical compositions are substantially 
interchangeable and ıhat for any pro- 
posed use there are several, if not 
scores, of compositions which are equally 
suitable. Accor^'agly, even if CBS had 
access to far less than all of the compo- 
sitions in the ASCAP and BMI reperto- 
ries, that would not in itself render di- 
rect licensing unf asible. 


[6] Because a fair reading of Para- 
graph 13 does not indicate that ASCAP 
and BMI have admitted the unfeasibility 
of direct licensing, Paragraph 15 loses 
the dispositive force which CBS attri- 
butes to it. It is obvious that CBS 
might be at a competitive disadvantage 
vis-a-vis other networks if it "eld no 
music license. But that fact or ‘ses, 
but does not settle, the question ‘hat 
licensing methods are available <o CBS. 
We regard the stipulation merely as an 
aid to the definition of the issues of the 
case. The extent of CBS’ use of music, 
the kinds of compo: . ‚as it needs, and 
the persons with vho.a it must deal to 
negotiate licenses for them are factors 
whose relevance to the feasibility of di- 
rect licensing is only suggested by the 
stipulation, on which the parties re- 
served the right to offer proof. The de- 
cision in this case rests on the evidence 
as to those factors, not the stipulation 
itself. Accordingly, we turn to the 
question whether CBS is ia fact com- 
pelled” as alleged in the complaint. 


iv. 
Compulsion: The Quality of the 
Evidence 

Defendants argue that CBS’ case, 
which alleges the refusal of the defend- 
ants to license on terms which require 
CBS to pay only for the music it uses, 
falters at the threshold because CBS has 
not shown that it ever made a clear de- 
mand on defendants which they have re- 
buffed. It is true that several courts 
have imposed such a requirement in tre- 
ble damage cases based on a conspiracy 
to deprive the plaintiff of a particular 
product. See, e.g., Royster Drive-In 
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Theaters, Inc. v. American Broadcast- 
iny-Paramount Theaters, Inc., 268 F.2d 
246, 251 (2d Cir.), cert. denied, 361 U.S. 
885, 80 S.Ct. 156, 4 LEd.2d 121 (1959); 
Webster Rosewood Corp. v. Schine Chain 
Theaters, Inc., 263 F.2d 533, 536 (2d 
Cir.), cert. denied, 360 U.S. 912, 79 S.Ct. 
1296, 3 L.Ea.2d 1261 (1959); Milwau- 
kee Toume Corp. v. Loew's, Inc., 190 F. 
2d 561 (7th Cir. 1951), cert. denied, 342 
U.S. 909, 72 S.Ct. 303, 96 L.Ed. 680 
(1952). However, the requirement has 
not be imposed i> any case of which 
we are aware, when the relief sought is 
an injunction rather than damages. Cf 
Zenith Radio Corp. v. Hazeltine, supra, 
Credit Bureau Reports, Inc. v. Retail 
Credit Co., supra. 


{7] Although we agree with CBS 
that it is not required as a condition to 
suit to have been unequivoca'ly refused 
the kind of license it now seeks, defend- 
ants’ argument highlights the unusual 
nature of CBS’ claim and ine kind of ev- 
idence on which it relies. CBS does not 
claim thz* it is compelled to take a blan- 
ket license because ASCAP and BMI, or 
individual copyright proprietors, have 
actually refused or threatened to refuse 
o negotiate with it for alternative 
methods of licensing. Instead, its posi- 
tion is that ASCAP and BMI would 
refuse to negotiate new forms of licens- 
es whose fees are based on actual music 
use; and that individual copyright pro- 
prietors would refuse to deal with it on 
a direct licensing basis, or at least make 
it such a difficult proposition that CBS 
would be forced to resume its blanket li- 
cense, Although proof of what might or 
might not occur under hypothetical cir- 
cumstances in the future is customary 
when the plaintiff in a private antitrust 
action seeks to establish a threat of in- 
jury, CBS relies heavily on hypothetical 
proof in order to establish the existence 
of the restraint itself —the nonavailabili- 
ty of direct licensing. 


[8] The other side of the coin just 
described is that CBS has made no ef- 
‚ort to obtain the kinds of licenses it 
now complains defendants are unwilling 
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to grant. Although the absence of such 
evidence does not establish that UBS is 
not compelled to take a blanket license, 
we nevertheless regard it as highly rele- 
vant to that issue. 


y 
The Break-Up of an Amicable Marriage 
* 


Until the institution «f the present 
suit CBS appears to have lived quite 
happily with the blanket arrangement 
which it now disavows. Since 1929 it 
has obtained ASCAP blanket licenses 
for its various broadcast operations, the 
earliest one purchased or behalf of a ra- 
dio station; and when CBS and -ther 
brc casters established BMI in 1939, 
the; agreed to take blanket licenses. 
Since its establishment in 1946, the CBS 
television network (CTN? has continu- 
ously held blanket licenses from ASCAP 
and BMI. Since 1950, CBS’ negotia- 
tions with ASCAP for licenses for its 
television network have of course been 
corducted within the framework of the 
ameı.ded consent decree. Although, as 
noted earlier, the terms of the 1950 de- 
cree prohibit ASCAP from negotiating a 
blanket license prior to dei rmining 
whether the user would prefer a per-pro- 
gram license," CBS has never applied 
for relief under the decree complaining 
that ASCAP insisted on blanket licenses. 
Nor ^as the court ever been required to 
set a "reasonable fee" for the blanket li- 
censes negotiated by the parties from 
time to time. CBS has never negotiated 
or held a per-program license from AS- 
CAP or BMI for its television network 
and has ncver atte npted to fulfill its 
music requirements by bypassing either 
organization and securing performance 
rights directly fiom copyright owners. 

This suit did not follow a breakdown 
in negotiations for a new form of li- 
cense, but for a renewal of CL3' blanket 
license from BMI. In April, 1969, CBS 
and ASC^P submitted for court approv- 
al agreeinents providing for final license 
fees as adjusted for 1969 and several 


prior years. Because the payments pro- 
vided for in the agreements would have 
had the effect of sharply widening the 
historical ratio between BMI and AS- 
CAP fees from CBS, BMI's President 
Edward Cramer, protested to Donald 
Sipes, CBS’ Vice President in harge of 
business affairs for the netwc.k, that 
BMI would insist on maintaining parity 
with ASCAP. After several meetings 
between Sipes and Cramer in 1969 dur- 
ing which the latter was unable to nego- 
tiate higher fees, BMI gave notice on 
October 29, 1969 that it was exercising 
its right under the consent decree *o ter- 
minate CBS' license, effective January 1, 
1970. 


CBS did not apply for relief under the 
decree. Instead, on December 19, 1969, 
mere than a month and a half after 
BMI's notice of termination, and less 
than two weeks before termination 
would become effective, the President of 
the CBS television network, Robert D. 
Wood, wrote to ASCAP and BMI re- 
questing each of them to “promptly sub- 
mit to us the terms upon which you 
would be willing to grant a new per- 
formance rights license which will pro- 
vide, effective January 1, 1970, for pay- 
ments measured by the actual use of your 
music.” This was the first such demand 
CBS had made. By letter dated Decem- 
ber 23, 1969, Herman Finkelstein, AS- 
CAP's general cou sel, replied that AS- 
CAP would consider the proposal at its 
next Board of Directors me ing on Jan- 
uary 29, 1970; that it regarded CBS’ 
letter as an application for a license in 
accordance with the consent decree; 
that CBS would in the meantime have 
an interim license for 60 days “at rates 
and terms to be negotiated, or deter- 
mined ultimately by the court;“ and that 
representatives of ASCAP would meet 
with CBS counsel on January 12, 1970 
to discuss the application further. (PX 
201) 


By letter dated December 23, 1969 
Cramer replied to CBS’ request on behalf 


10. See note 3, supra. 
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of BMI and stated that “The BMI Con- 
sent Decree provides for several alterna- 
tive licenses and we are ready to explore 
any of these with you.” (PX 202) CBS 
did not, however, pursue the matter fur- 
ther. Instead it commenced this lawsuit 
a week later, on December 31, 1969. 


Neither the history of che relationship 
between the parties nor the evenis lead- 
ing to this action rez. ‘ely suggest that 
CBS has been compeiicd to take a blan- 
ket license it did not want. Indeed, CBS 
does not even appear to have seriously 
considered available alternatives iv the 
blanket license prior to the commence 
ment of suit. CBS’ Vice President in 
charge of business affairs and planning 
for the network, Donald Sipes, was its 
principal witness as to the undesirability 
of blanket and per program licenses, and 
the need for a license under which the 
fee would be based strictly on actual 
use. Sipes testified that he first decid- 
ed to explore alternatives to the blanket 
license sometime in 1968 or 1969. Al- 
though he was almost completely unac- 
quainted with the intricacies of music li- 
censing, he spoke to only three people in 
the course of his exploration. Two of 
these, Robert Evans and John Appel 
were house counsel for CBS. Sipes 
spoke to them only in their capacity as 
counsel, aad did not seek their advice on 
the business aspects of licensing. The 
third person Sipes -onsulted was Emil 
Poklitar, the CBS employee in charge of 
the clerical personnel who process music 
logs and case sheets submitted by pro- 
gram producers to be sure the necessary 
rights have been cleared. Poxlitar is 
not a business man and his duties in- 
volve a narrow portion of the music li- 
censing spectrum. 


Despite Sipes’ lack of expertise, nei- 
ther he nor his colleagues at CBS con- 
sulted any music writers, publishers, 
television producers or any other expert 
in the field about possibie alternatives to 
the blanket license. (Tr. 151, 204, 358, 
371) No one at CBS ever conducted a 
feasibility study about presently availa- 
ble or proposed methods of licensing the 


music to be performed on its television 
network. (Tr. 156-57) Indeed, Sipes 
test“ied that he did not even speak to 
other CBS executives about alternatives 
to the blanket license; he considered the 
alternatives entirely on his own initia- 
tive. (Tr. 180, 369) In sum, CBS 
thought very little indeed about revising 
its licensing practices prior to Robert 
Wood's “demand” letter to ASCAP and 
BMI just prior to the commencement of 
this suit. The evidence described hardly 
supports CBS’ contention that it has 
been compelled to take a blanket license. 
To the contrery, it suggests that CBS 
did not even view music licensing as a 
business problem until immediatelv 
prior to suit. 


VI. 


The Claim That the Structure of 
the Market Bars Direct Licensing 


In the absence of direct evidence that 
ASCAP and BMI and their members 
and affiliates have refused to negotiate 
licenses which reflect actual music use, 
CBS' claim that it is compelled to take a 
blanket license hinges on proof that the 
direct licensing alternative which exists 
in theory uhder the consent decrees is 
not a viable method for securing the 
necessary performance rights. 


CBS claims that it established at trial 
that the defendants have structured the 
market in such a way as to lock it into a 
blanket licensing arrangement and to 
make any attempt to license its music 
needs directly so prohibitively risky as 
to preclude it even from trying. The 
basic elements of this claim are illus- 
trated by the following syllogism: First, 
it would be uneconomic for CBS to at- 
tempt direct dealing while it still holds a 
blanket license, because it would then be 
paying twice for the same music: that 
is, since the planket license fee covers 
unlimited use of the ASCAP or BMI 
repertory, direct licensing transactions 
would involve the vurchäse of additional 
licenses for music already covered under 
the bianket arrangement. Second, be- 
cause copyright proprizicrs and televi- 
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sion networks have never engaged in di- 
rect dealing, the transactional machinery 
necessary to negotiate and clear direct 
licenses between CBS program produc- 
ers and the large number of individual 
copyright proprietors has not been de- 
veloped; and the absence of such ma- 
chinery creates a barrier“ to direct 
licensing. Third, because the blanket li- 
cense system insulates copyright propri- 
etors from price competition among 
themselves, they have no incentive to 
create the necessary machinery, and in- 
deed would refuse to deal with CBS if it 
attempted to license its needs directly. 
Fourth, the risk of a refusal to deal is 
particularly acute in relation to CBS’ 
present inventory of programs and 
films, which contains a large number of 
performances of copyrighted music 
whose initiai runs on television were li- 
censed under a blanket license. If CBS 
dropped its blanket license, it would 
need to seek direct licenses for the mu- 
sic contained in any programs which it 
plans to rerun because a rerun consti- 
tutes a performance for profit. Accord- 
ingly, the CBS inventory would be vul- 
nerable to “hold-ups’” by copyright pro- 
prietors who could either refuse to li- 
cense their music at all, or exact a premi- 
um price for it. 


In sum, CBS claims to have estab- 
lished that because there is at present 
(1) no market machinery for direct 
dealing; (2) no expectation that it will 
be created; and (3) reason to believe 
that proprietors would refuse to deal 
with CBS, particularly with regard to 
programs in its existing inventory which 
it wishes to rerun, direct licensing is not 
a feasible alternative and defendants ii- 
legally compel CBS to continue to take a 
blanket license. To understand the evi- 
dence relating to these claims, it is nec- 
essar, first to describe the nature and 
extent of CBS' use of music. 


VII. 


CBS' Use of Music 


Music is used on network television in 
three principal ways: as theme, back- 
ground or feature music Theme music 


— 


is the music used to introduce and close 
a program. Background musie is used 
to complement action on the sereen. 
Feature music is music used as “the 
main focus of audience attention” (PX 
469); for example, a performer singing 
a song on a variety show. Occasionally, 
however, well-known compositions suit- 
able for feature use may be used as 
background music, for example, “Tea for 
Two" as background to a tea party 
scene. CBS concedes that it would be a 
simple m:tter for it to obtain direct li- 
censes for most of the theme and back 
ground music it uses, and that the key ' 
to the feasibility of the direct licensing 
method is whether it can obtain licenses 
for the feature music and some of the 
background music it needs. To under- 
stand why this is so, some familiarity 
with the manner in which television pro- 
grams are produced is necessary. 


As noted earlier, CBS itself produces 
virtually none of its “entertainment” 
programming. Apart from the news, 
public affairs, sports and special events 
programs—which CBS does produce and 
which make little use of music—the bulk 
of the programs broadcast over the net- 
work are acquired from independent 
program production companies, or 
"packagers." Some of the packagers are 
well-known Hollywood “majors,” such as 
MGM, Universal and Paramount. Vari- 
ety shows and some of the filmed serials 
are produced by smaller production com- 
panies, which are sometimes owned by 
the star of the show. For example, the 
“Mary Tyler Moore Show” is produced 
by MTM Company, Ms. Moore’s own; 
and “The Carol Burnett Show” is pro- 
duced by her husband’s company. 


Ordinarily, the music used on enter- 
tainment serials is almost exclusively 
theme and background music composed 
especially for the program. For exam- 
ple, after the program has been filmed 
or taped, the producer typically hires a 
background composer to view the film, 
decide which action requires musical 
background, score the music and arrange 
and conduct the muzic scored. The pro- 
ducer pays the writer a fee for this 
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work and acquires the copyright from 
him, as an “employee for hire.” Theme 
music is created the same way but the 
same music is of course used from week 
to week over the life of the series. 


The producers of most of CBS’ regu- 
lar programs own publishing subsidi- 
aries which acquire the copyrights for 
the music which has been specially com- 
posed for the program. For example, 
CBS itself owns April Music, which in 
turn owns the rights to the background 
music used in “Gunsmoke.” The pro- 
ducer of “The Carol Burnett Show” 
owns Burngood Music and Jocar, which 
acquire the music specially created for 
that show such as background music for 
comedy sketches. Major studios, such as 
Universal, own major publishing houses, 
such as Leeds Music, which in turn own 
the rights to music created for Univer- 
sal’s television programs. The publish- 
ing subsidiaries receive royalty distribu- 
tions from ASCAP or BMI for perform- 
ance of music on the shows created by 
their parent company. The royalties are 
of course a small fraction of the amount 
the producer receives from CBS for the 
program package itself. CBS may pay 
upwards of $200,000. for a one hour epi- 
sode of a dramatic serial; the publish- 
er’s performance royalties for that pro- 
gram may amount only to about $1,500. 


This description of the process by 
which theme and background music is 
created makes clear that CBS can easily 
acquire performance rights for such mu- 
sic as part of the same transaction by 
which it acquires the program itself. 
Beczuse the program production compa- 
ny, or its publishing subsidiary controls 
the rights to music specially created for 
the program, CBS could license the right 
to perform that music at the same time 
and place as the overall right to televise 
the program. 


In contrast to theme and background 
music, feature music is not usualiy com- 
posed especially for the program. Rath- 
er, it is music which has been previously 
composed, and is controlled by a publish- 
er who is not connected with the pro- 
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gram production company. Feature mu- 
sic, and theme and background music 
whose copyrights are controlled by an 
“outside” publisher, cannot of course be 
licensed as a part of the overall transac- 
tion by which CBS acquires the pro- 
gram. Instead, in order to obtain rights 
to such music, it would be necessary for 
CBS or the rogram producer to ap- 
proach the publisher who owns the 
rights to the music in question, As not- 
ed earlier, it is the feasibility of obtain- 
ing the licenses to this "outside" music 
on which the viability of the direct li- 
cer.sing alternate substantially depends. 


In order to establish how much of 
CBS' music needs would require "out- 
side" direct licensing transactions (as 
opposed to "inside" transactions with 
the program producer or his publishing 
affiliate whose feasibility CBS generally 
concedes) both sides have introduced 
into evidence computer runs which they 
claim establish the extent of CBS' music 
use in the three basic categories. In 
general the computer runs and the testi- 
mony relating to music use verify what 
the average television viewer would as- 
sume. CBS’ news and public affairs 
programs use virtually no music; the 
st ple situation comedy, crime and dra- 
ma series use almost exclusively theme 
and background music specially com- 
posed for the program; and feature and 
background music controlled by outside 
publishers not connected with the pro- 
gram producer is used regularly on a 
small group of programs: variety shows 
and variety specials, sports shows (e. g., 
football halftime shows), late night talk 
shows, and the "Captain Kangaroo 
Show." 

Although the parties are in agreement 
as to the general pattern of CBS' music 
use, they differ in their claims as to 
precisely how much music CBS uses in 
each category and hcw evenly its use of 
music is distributed over the program 
schedule. 

We believe it fruitless and unneces- 
sary to determine the question whether 
CBS or defendants have more accurately 
interpreted the data as to CBS' use of 
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music. It is fruitless because, as both 
sides concede, the data of record do not 
permit complete analysis. It is unneces- 
sary because the validity of the conclu- 
sions which the parties seek to draw 
does not at all hinge on the few percent- 
age points which separate the parties. 
Thus, defendants argue that the availa- 
ble data show that some 85 9% of 
CBS’ programs use only “inside” music 
which could be conveniently licensed 
through the program packager, or no 
music at all; and that the music for an- 
other 5% of the programs could be li- 
censed by seeking performance rights 
from only one “outside” publisher. Ac- 
cording to defendants, only 3-4% of 
CBS’ schedule is made up of programs 
(such as variety shows) which make 
heavy use of outside music, requiring li- 
censes from several outside publishers. 
Accordingly, defendants argue, CBS 
could acquire the necessary performance 
rights for nearly all of its programming 
without the creation of the “machinery” 
which CBS claims (as discussed below) 
is required to facilitate transactions be- 
tween producers and publishers. This 
assertion is not inconsistent with CBS’ 
argument that, even adopting defend- 
ants’ figures, direct licensing for the 
few programs wh.ch do make heavy use 
of "outside" music would be impractica- 
ble in the absence of machinery“ to 
service the large number of transactions 
which would be required. In short, no 
matter whose figures are closer to the 
truth, the question would remain wheth- 
er the lack of “machinery” destroys the 
feasitility of direct licensing as an al- 
ternative to the blanket license and con- 
stitutes an illegal restraint of trade. 


VIII. 


Are There “Mechanical” Obstacies 
to Direct Licensing? 
A. The Legal Significance of Machin— 


f 


ery 


[9) Prior to trial the parties stipu- 
lated tat ASCAP members and BMI af- 
“have not established facilities 


filiates 


to take 


or procedures” for processing requests 
by music users for direct licenses for 
performance rights. (CX 2, CX 3) 
CBS argues that the fact that the indi- 
vidual defendants have not established 
such “machinery” constitutes a “bar- 
rier” t- "irect licensing which compels it 
« blanket license. (CBS Post- 
Trial Reply Br;^f -t 29) Putting aside 
the question of kind of machinery 
CBS claims to Le necessary and whether 
its absence does in fact make direct li- 
censing of outside music unfeasible, we 
disagree with CBS that defendants' 
mere failure to have created machinery 
amounts, without more, to an illegal ru- 
fusal to deal. (CBS Post-Trial Reply 
Brief at 27) 


As outlined above, CBS has not, in the 
many years it has held blanket licenses, 
indicated a wish to fill its music needs 
by means of direct licensing. There is 
no evidence of substance that before 
bringing this suit it ever considered 
such an alternative in its own busines: 
planning. The only expression of its 
dissatisfaction with the blanket system 
was the “demand” letter sent by the net- 
work President, Robert Wood, two weeks 
before the commencement of this suit. 
That letter did not even refer to direct 
licensing, nor of course to obstacles, 
such as the lack of "machinery," which 
arguably prevented CBS from engaging 
in direct dealing with copyright proprie- 
tors. Rather, the letter related only to 
CBS’ request for alternative methods of 
licensing through ASCAP and BMI. In 
short, there is no evidence that CBS 
gave any thought to the need for ma- 
chinery, or noticed its absence, prior to 
this litigation. 


It is simplistic, in view of these facts, 
to argue that "by virtue of [defend- 
ants'] preemption of the field, there are 
absolutely no facilities in existence * ^ 
— direct licensing - 
(CBS Proposed Findings at 37). he 
“field” consists of buyers as well as sell- 
ers, and by taking a blanket license for 
twenty years, CBS (as well as other 
broadcasters) has “preempted” any need 
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for the F-achinery whose absence is now 
claimed to constitute an antitrust viola- 
tion. We are unable to accept the prop- 
osition that defendants have had the ob- 
ligation to create the framework for a 
direct licensing System, particularly in 
the absence of any indication that CBS 
would ever wish to use it There is no 
evidence, and indeed CBS does not claim, 
that defendants have refrained from 
creating the necessary machinery for 
the purpose of injuring CBS. In these 
circumstances, the fact that defendants 
have so far done nothing t^ facilitate di- 
rect licensing does nc. Support the con- 
clusion that they ar: "legai.y rre :train- 
ing it. 

B. Proble- is Allegediy Created by the 
Lack of “Machinery” 


Putting aside the question whether 
the uere absence of machinery illegally 
restrains trade in the market for per- 
formance rights, CBS has f "ed ta 
prove that there are substantial mechan- 
ical obstacles to direct licensing. CBS 
postulates that under its new proposed 
licensing system it would pass on the 
job of licensing "outside" music to the 
Production companies. In ^ a case, 
inside music woule be su * Ay li- 
vensed through the preg packager 
and its Publishing subsidiary. However, 
the p-oducer would take op the addition- 
al joi -f obtaining rignts to the outside 
music to be used on the program by con- 
tacting the publishers in question (or 
their agents, as described below) and 
dealing for the pei formance rights. 

CBS’ Principal witnesses as to the 
need for machinery were Robert Wright, 
associate producer of “The Carol Burnett 
Show,” and Edward Vincent, a former 
staff member of 3everal network pro- 


li. We note in Vassing thut most of the testi- 
mony of Wtight und Vinceut as to the need 
for "machinery" related to the peculiar 
needs of producers of CBS’ few variety 
shows, which make unusually heavy use of 
outside musie and are produced on short 
production schedules, CBS did not offer 
proof as to how the needs of variety show 
producers for “machinery” differ from the 
needs of producers of programs which use 
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grams. Wright and Vincent are in the 
Position of those who would use what- 
ever machinery is required for direct li- 
censing. In general the testimony of 
these witnesses was not persuasive, and 
their views o.. machinery were vague 
and abstract.!! (e. g., Tr. 482-83, 500, 
6E ) Three basic claims emerge from 
the.r testimony. First, CBS asserts 
that the producer in a direct licensing 
world wculd sometimes have difficulty 
in identifying the Publisher of a given 
composition in order to approach him 
for a license, The argument is based on 
the fact of life in the industry that pub- 
lishers’ catalogs shift as they buy and 
sell copyrights, so that the publisher list- 
ed on the sheet music or record label 
may no longer own the composition 
when the producer wants to license it. 
CBS further claims that even assuming 
the producer can locate the publisher, 
the negotiations will be beset by confu- 
sion because, as defendants concede, mu- 
sic publishers have no established zroce- 
dures 101 dealing with requests for per- 
formance licenses. Accordingly, the ar- 
gument goes, direct licensing would be 
impracticable until settled ways of nego- 
tiating licenses are developed and pub- 
lishers train their staffs to handle li- 
censing. Finally, even assuming the 
Producer can speak to the publisher in a 
language he can understand, CBS claims 
that difficulty would be caused by 
Provision in certain contracts between 
writers and publishers requiring that 
the writer's consent be obtained prior to 
the grant of a direct license by the pub- 
lisher. A Provision requiring such con- 
sent appears in the form contract of the 
American Guild of Authors and Compos- 
ers (AGAC). CBS claims that AS- 
CAP's computer runs of CBS' music use 


outside music less regulurly and in more 
modest amounts, and in which speed is not 
of the essence in the licensing trupsaction. 
Accordiugly, even if we found the tostimony 
of Wright and Vincent to be more persua- 
sive than we do, it would be of limited value 
to establish the extent of the "machinery" 
necessury for shows other than  veriety 
shows. 
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show that some 40% of the outside mu- 
sic it uses is written by AGAC compos- 
ers, a figure we adopt arguendo; and 
that the need to obtain writer consents 
for the use of that music wonld delay di- 
rect licensing transactions and disrupt 
the tight production schedules under 
which some programs are produced, par- 
ticularly variety sho.vs. 


[10] For the reasons stated below, 
we find that CBS’ claim as to the ef- 
fect of lack of machinery are without 
merit. There are two basic flaws in 
CBS’ general approach. First, CBS’ 
premise that it would abruptly cancel its 
blanket license and seek to fulfill all its 
music needs by direct iicensing on the 
next day (see, e. g., Tr. 463, 633, 1874, 
1912-13) is utterly unrealistic If 
CBS took such a course there might well 
be problems of the kind just described. 
But this would not be proof that deferd- 
ants have created obstacles which render 
direct licensing unfeasible. As noted 
earlier, nothing in the antitrust laws re- 
quires defendants to maintain well-oiled 
machinery for direct licensing for the 
benefit of CBS. Indeed, there is no 
support in the record for the proposition 
that CBS could even as a matter of in- 
ternal business planning, switch over to 
direct licensing without a long period of 
advance preparation. Accordingly, to 
presuppose, as CBS does, that the feasi- 
bility of the direct licensing alternative 
is to be judged literally as of ‘tomor- 
row” miscasts the issue. The proper 
question, we believe, is whether such 
mechanical obstacles as exist could be 
remedied within a reasonable period 
prior to cancellation of the blanket li- 
cense, 


The second flaw in CBS’ approach is 
that it postulates that new direct licens- 
ing machinery would of necessity be an 
edifice entirely distinct from the ma- 
chinery which now exists for the purpose 
of licensing other kirds of rights in mu- 
sic, in which ASCA,’ and BMI do not 
deal. As outlined earlier, the program 
packager is responsible for obtaining all 


rights necessary to televise the program 
except performance rights, which CBS 
obtains from ASCAP and BMI. These 
righis include “synch” rights, that is, 
the rights required for any program 
which is to be rerun. Program produc- 
ers now obtain “direct” licenses for 
syuch rights from publishers through 
“machinery” created for that purpose. 
Similarly, movie producers obtain from 
publishers the rights to record and per- 
form the music they use, (i. e., mechan- 
ical rights" or “mechanicals”) and ther- 
is “machinery” for this purpose as well. 


Thus, although CBS is literally correct 
that “the are absolutely no facilities in 
existence .or tie direct licensing of 
„ ormance] rights by music publish- 
ers or other proprie rs“ CBS Proposed 

‘indings at 37), it overstates the issue 
‘ya assume thet such facilities would 
have to be creaied “from seratch” (CBS 
Post-Trial Brief at 40). The narrow 
question in the first instance is whether, 
as ASCAP and BMI contend, the ma- 
chinery which publishers and preducers 
now use to license other kinds of music 
could be adapted to facilitate the licens- 
ing of performance rights as well. 


C. A Loo’ at Other Kinds of Machin- 
ery 

Apart from television performance 
rights, other rights in copyrighted music 
include motion picture synchronization 
and performance rights, and television 
synchronization rights. While ASCAP 
and BMI do not deal in tnes: rights, fa- 
cilities to license these rights directly 
from copyright owner to user do exist. 


The television synchronization right is 
the right to record copyrighted music on 
the soundtrack of a filmed or taped pro- 
gram. Such rights are required for pro- 
grams which are to be rerun, as distin- 
guished from those (such as sports 
events or certain “one-run” taped pro- 
grams) which are regarded as “live” 
performances. The grant of TV 
“synch” rights is almost exclusively bro- 
kered through the facilities of the Harry 
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Fox Agency, Inc., which represents vir- 
tually every major publisher, about 3,500 
in all. As outlined by Fox’s Managing 
Director, Albert Berman, and by Robert 
Wright and Edward Vincent, who are 
members of producers’ staffs, the typical 
“synch” rights transaction starts with a 
telephone call to Fox from the producer 
or from Bernard Brody or Mary Wil- 
liams, synch rights agents located in Los 
*ngeles who represent producers in 
their derlings with Fox. Because Fox 
has ins rictions regarding each publish- 
er's fee structure, (or, more often, is fa- 
miliar with it cn the basis of past expe- 
rience) it is usually able to quote prices 
ver the telephone for the compositions 

hich interest the producer. The entire 
transaction, including actual issuance of 
the license, is completed within two to 
three days at most. Fox issues several 
thousand television synchronization li- 
censes annually, using a Lasic staff of 
only two employees. 


A “movie rights" transaction consists 
of tue licensing of the performance 
right and synch right in one package for 
use in a theatrical (as distinguished 
from television) motion picture. The 
versatile Fox Agency also represents 
publishers in the licensing of these 
rights. The negotiation is similar in 
form to the TV "synch" rights. As de- 
scribed by Marion Mingle, the Fox em- 
ployee who handles movie rights, produc- 
ere call or write to Fox requesting price 
quotations on a number of compositions. 
Mingle or her assistant then telephones 
the publisher and outlines the nature of 
the film and the kind of use which is to 
be made of the composition in question, 
so that he can quote the price for the 
right. Generally, the producer either 
accepts or rejects the various quotations 
on the spot; sometimes, however, he 
may make a counter-offer which Mirgle 
passes on to the producer. In general, 
Mingle can quote prices to the producer 
within two days. She and her assistant 
license several hundred movies each 
year. 


(400 F. Supp. 737). 
SUPPLEMENT 
D. Could Other Kinds of Machinery 


Help CBS? 


As note earlier, CBS claims that the 
non-existence of direct licensing machin- 
ery in the television performance rights 
field would practicaliy bar direct dealing 
in several critical aspects: the producer 
would have difficulty in identifying the 
copyright owner of a song which had 
been sold to another publisher; the 
AGAC writer-consent requirement would 
delay the licensing transaction and dis- 
rupt production schedules; and publish- 
ers wouid be unable to handle requests 
for licenses because they have no staffs 
or procedures for direct dealing in per- 
formance rights and have not created a 
central facility such as the Fox Agency 
to facilitate contact between producers 
and publishers. These ciaims dissolve in 
view of the evidence as to the licensing 
of other rights in music. 


1. Finding 


In most cases the producer of a CBS 
show would have no difficulty identify- 
ing the "outside" publisher of a song for 
which he wants a performance license 
because he or his agent already deals d' 
rectly with that publisher to obtain a 
synch license for the same song. As 
former CBS Vice President in charge of 
programming, Michael Dann noted, any 
program on tape or film is likely to be 
rerun, and program packagers usually 
obtain synch rights at the ti, .e the pro- 
gram is produced. Wright, who is on 
the staff of "The Carol Burnett Show," 
testified that problems in clearing synch 
rights are “rare.” Edward Vincent, a 
former staff member of “The Jim Na- 
bors Variety Hour,” testified that the 
Bernard Brody Agency would have no 
difficulty in giving him the name and 
address of any copyright owner. 


Copyright Proprietors 


Even if lines of communicaticn to ob- 
tain synch rights were not already es- 
tablished, there are several other ways 
in which a producer could identify the 
publisher of music he plans to use 
Emil Poklitar, who works in CBS’ music 
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clearance department stated that CBS 
maintains a file containing the relevant 
information on over 100,000 composi- 
tions. Indeed. as Wright testified, pub- 
lishers regularly barrage television pro- 
ducers with catalogs and brochures to 
promote the use of their music. Where 
they have not done so, there appears to 
be no reason why CBS could not simply 
request the catalogs of the major pub- 
lishe;s. Finally, it should be stressed 
that in the vast majority of cases, the 
copyright owner listed on the sheet mu- 
sic or phonograph record is still the 
owner of the composition in question. 


2. The AGAC Writer-Consent 
quirement 


Re- 


Nor has CBS proven that the writer 
consent requirement in the AGAC form 
contract would cause significant delay in 
direct negotiations for performance 
rights. At present, publishers are re- 
quired to obtain an AGAC writer’s con- 
sent for television synch licenses for 
songs over ten years old, and movie 
synch licenses for vocal use of a compo- 
sition. (3M PX 31) Although Leon 
Brettler, Vice President of Shapiro, 
Bernstein & Co., a major publisher, tes- 
tified that he has occasional difficulty 
contacting a writer who is on vacation 
or has just changed residence, the record 
establishes that meeting the consent re- 
quirement rarely causes delay in the is- 
suance of a license. In addition to Bret- 
tler, several publisher witnesses were 
asked if they had trouble getting in 
touch with their writers. For example, 
Edwin H. Morris, whc owns a company 
bearing his name, testified he has had 
no difficulties in doing so. Saivatore 
Chiantia, of MCA Music, testified that 
he is routinely able to locate his writers 
and obtain their consent. The reason 
why publishers have little difficulty in 
contacting an ACAC writer and obtain- 
ing his consent promptly is not hard to 
fathom: writers are intensely eager to 
have their work performed on television. 
Many AGAC writers have simpl» given 
advance blanket consent to their publish- 
ers to avoid the risk that the producer 

400 F Supp „Alt 


will, because of time pressures, substi- 
tute a different song. As Chiantia stat- 
ed in a letter to AGAC concerning con- 
sents for background uses (PX 84): 


m if we are not able to give 
licenses to TV film producers at $25. 
per film, or if we have to obtaia the 
written consent of each writer for 
each individual use, we would for all 
practical purposes never get the com- 
positions from our catalogs into cur- 
rent TV films other than in a few 
rare instances. The writers who have 
given us their approval are aware of 
the competitive situation which exists 
in connection with the use of music in 
the filmed TV programs produced in 
Hollywood. It is because of that very 
reason that they gave us their okay to 
go ahead.” (PX 84) 


In the same vein, Louis Bernstein of 
Shapiro, Bernstein & Co. wrote AGAC: 


" Please bear in mind that 
the authors and composers who come 
into our office are desperately hungry 
for performances, which means money 
from ASCAP. A good number of 
writers have urged us to get them 
these performances and stop worrying 
about the AGAC technicalities. Even 
so, 19 out of 20 writers would gladly 
give us any authorization in writing, 
but since we are dealing with several 
thousand writers, it becomes a diffi- 
eult job to be so technical.” (PX 
162) 


There is every reason to believe that 
most writers would either give their 
publishers blanket consent for perform- 
ance licenses, or give it promptly on a 
use-by-use basis, just as they presently 
do regarding synch rights. As Chiantia 
testified : 

“It is no different than the situa- 
tion with respect to synchronization 
rights. Why do you have any greater 
difficulty in this matter than you 
have in synchronization rights? 
There are certain synchronization 
rights that you need that I have to 
get my writer's permission on and you 
get them. Why suddenly do you have 
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such a great problem in respect of 
getting performance licenses where 
you don’t have that same problem in 
getting synchronization licenses.” (Tr. 
2970) 


3. The Weed For Centralized “Ma- 
chinery” 
Although CBS has failed te ` rove that 


producers seeking performa..ce licenses 
could not identify copyright owners, or 
that the writer consent requirement 
would significantly delay direct licensing 
of performance rights, we agree that di- 
rect licensing on any major scale would 
require some central clearing machinery 
through which transactions could be bro- 
kered. Without such machinery, direct 
licensin might be mechanically feasible, 
but would be a bulky and inefficient sys- 
tem: for a program producer (or an 
agent such as the Brody Agency) to con- 
tact each of the publishers whose compo- 
sitions interest him, for every prograrn, 
would of course be distinctly time-con- 
suming and expensive. 


In the past, the Fox Agency has re- 
sponded to publishers' needs for central 
"direct-licensing" machinery for new 
kinds of music rigbts by expanding its 
long roster of services. Defendants 
argue, accordingly, that music publish- 
ers would turn over the job of clearing 
television performance rights licensing 
to Fox as well. CBS replies that de- 
fendants oversimplify the problem of 
creating machinery because there can be 
no assurance that the Fox Agency will 
agree to take on the job of brokering 
performance rights. Of course, it is 
possible that Fox would refuse the op- 
portunity to expand its business. But 
the lack of hard evidence on the point is 
chargeable to CBS, not defendants. 
Never having explored the feasibility of 
direct licensing, CBS has cot given Fox 
any occasion to consider tne possibility 
of brokering such licenses. In any 
event, there is no substantial basis for 
concluding that the Fox Agency would 
not expand its services to include televi- 
ion performance rights, just as it has 
expanded in the past to meet the need of 
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p» shers for a central agency for mov- 
ie performance rights and television 
"synch" rights. However, even if Fox 

re unwilling „ iake on the job of bro- 
kering performance rights, the creation 
of a new agency modeled along t+- same 
lines need not be the imposing project 
CBS makes it out to be. Albert Ber- 
man, Fox’s Managing Director, testified 
as follows: 


“Q Mr. Berman, you were asked by 
Mr. Hruska on direct something 
about suppose publishers ask you 
to take over licensing of public 
performances on network televi- 
sion. Do you remember that 
question ? 

A Yes. 

Q And as I understood it, you said 
that you wanted to make a study 
before giving a detailed answer 

A Yes. 

Let me ask this, sir: Would the 

task be significantly different 

from the task you now have 
when licensing TV sync rights? 


© 


A Only in numbers. It is certainly 
much more formidable merely be- 
cause the uses would be so much 
greater. But the job could `e 
done, I assume, with enough peo- 
ple and enought pbvsical equip- 
ment.” (Tr. 973 1) 


Berman did not testify, and CBS did not 
offer proof, as to how many people and 
how much physical equipment would be 
required. According to CBS’ projec- 
tions, which we adopt arguendo, the 
aumber of direct licensing transactions 
required each year from outside publish- 
ers would range from approximately 
four thousand to eight thousand. (The 
low figure is projected from a period in 
1971 when CBS had three night-time 
musical variety series; the high figure 
is based on a period in 1970 when it had 
seven such programs. CBS does not 
make a projection for the season which 
begar i: the Fall of 1974, during which 


it offered only one variety serial, “The 
The question is 


Carol Burnett Show.“) 


f» 
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whether CBS’ projection of some 4,000 
to 8,000 transactions would entail a 
large number of complex tasks requiring 
a massive staff, or a simple task repeat- 
ed four thousand times by a relatively 
modest one. CBS’ posttrial submissions 
strain to give the impression that each 
time a producer wished to use a certain 
type of composition, Fox or its newly 
created equivalent in the performance 
rights field would have to contact sever- 
al different publishers, who in turn 
would have to check whether the AGAC 
writers (if any) whose music is involved 
would give their consent to the grant of 
a license, and then begin active price ne- 
gotiations for the song or songs in ques- 
tion. (CBS Post-Trial Brief at 37-44, 
Reply Brief at 39-40) 


It is unrealistic to assume thst such 
cumbersome procedures would be in- 
volved in a direct licensing world; in- 
deed CBS’ own papers offer the key to 
streamlining the job. As noted early in 
this opinion, CBS seeks as one form of 
relief in this suit the establishment, un- 
der court supervision, of what it calls a 
“per-use” system. Under the per-use 
system, as outlined by CBS,'* musical 
compositions would continue to be li- 
censed through ASCAP and BMI, but 
instead of taking a blanket license, CBS 
would license individual compositions, 
for which it would pay a specified fee 
for each use of music from the per-use 
"reservoir." The fee for each license 


12. The outline of CBS' “per-use” proposal 
are se* forth at note 7, supra. 


13. Instead of addressing itself to the feasibil- 
ity of ^ fee schedule in a direct licensing 
world, CBS postulates that a central licens- 
ing agency for performance rights would re- 
quire a "massive" staff because the negotia- 
tion of such rights would be more time-con- 
suming and complex than the “cut-and- 
dried” negotiations which are the rule in the 
television “synch” rights field: setting e 
price for the former would involve factors 
such as the nature and duration of the use 
and the unique attributes of a particular 
song (e. g., “Happy Birthday"). The argu- 
ment is without merit. It is true, as CBS 
points out. that in most cases television 
"ayneh" rights negotiations are fairly clean 


would be fixed in a schedule reflecting 
the nature of the use (e. g., theme, fea- 
ture or background) and other appropri- 
atı factors, such as duration of use. 
CBS suggests that one convenient way 
to set a fee schedule is to adopt the 
present formula by which ASCAP and 
BMI give royalty “credits” to their 
members and affiliates. (CBS Post- 
Trial Reply Brief at 71) The question 
which naturally arises, and CBS does 
not answer, is why publishers would not 
readily adopt the same concept of a fee 
schedule 13 under a direct licensing sys- 
tem, in which case a centralized comput- 
er would store information as to prices 
as well as other necessary information 
for each publisher's catalog. 


Of course, it is not for the court to 
propose a system for direct licensing. 
Nevertheless, on studious review of the 
record, we are left with the belief that 
careful planning would go far to remove 
any significant “mechanical” obstacles 
to direct licensing for performance 
rights. It is true, as CBS points out, 
that new personnel would have to be 
trained to handle the task. But the only 
evidence on the point indicates that new 
central machinery could be staffed pri- 
marily by clerical personnel, as it is at 
Fox. The period required to train such 
personnel is presumably measured in 
weeks or months, rather than years. 


Such a finding is supported by CBS' 
own scenario as to how things would go 


cut. However, synch rights and perform- 
ance rights for movies are negotiated in a 
single package; and accordingly the nature 
of the movie rights transaction provides a 
more relevant basis for determining CBS’ 
argument that performance rights negotia- 
tions would be a complicated matter. As de- 
scribed by Marion Mingle, who handles movie 
rights at the Fox Agency, the increased 
omplexity of the performance rights trans- 
action amounts to asking the producer about 
the nature of the intended use and passing 
on the information to the publisher. (Tr. 
870-71, 873-77) Mingle testified that she 
can generally supply quotations to producers 
within two days and, as noted earlier, she 
and a single assistant handle all of the sev- 
eral hundred movie rights licenses For is 
sues each year. 
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in the event it prevailed in this suit: ei- 
ther of its proposed forms of relief—the 
establishment of its "per-use" system 
under ongoing court supervision; or a 
mandatory injunction against the issu- 
ance of blanket licenses to any network 
by ASCAP and BMI—would require the 
development of “machinery” at least as 
extensive and very much of the same 
pattern as that involved in a direct li- 
censing system under the consent de- 
crees. For example, if CBS won an in- 
junction against the issuance o: blanket 
licenses, it would of course be faced with 
the very same mechanical "barriers" to 
direct dealin- »f which it now complains 
so strenuc Nevertheless, Donald 
Sipes, CBS’ ice President in charge of 
business affairs and planning for the 
network, freely conjectured that in such 
an event the lack of "machinery" would 
pose no problem because ABC-TV and 
NBC-TV would be "in the same boat": 


"A Under that assumption, all three 
networks are in the same boat. 
In other words, neither one of 
the three—that's bad English — 
but none of them have a competi- 
tive advantage, you see, over the 
others. 


Assuming that, then what? 


Assuming that with a loi of 
struggle and some chaos up 
front, I think again that the ma- 
chinery necessary to broker deals 
between the sellers and the buy- 
ers in this situation will spring 
up to fill that gap. There is a 
need, there is money to be made, 
and people will spring into that 
breach to fill that need and make 
it happen. And deals, direct 
deals will be made for musical 
compositions between buyers and 
sellers. 


Now, I do believe, of course, that 
it will take some time for that 
machinery to develop up front, 
but of course all three networks 
in that situation would have that 
same problem. 
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Q Suppose, Mr. Sipes, the injunc- 
tive order, in other words the or- 
der prohibiting ASCAP and BMI 
from licensing television  net- 
works, the effective date of that 
order was deferred for a period 
of, let's say, a year. Would that 
remove the struggle you men- 
tioned earlier in your answer? 
Would that solve that problem, in 
your mind? 


I think that during that time the 
machinery would develop, yes, 
sir.” (Tr. 79-80) 


[11] As we view the matter, CBS is 
not entitled to relief in this suit simply 
for the purpose of insulating it from the 
risk of competitive disadvantage vis-a- 
vis other networks if it makes the busi- 
ness decision to experiment with a new 
method of music licensing. If CBS’ 
Vice President in charge of the very 
subject at hand concedes that within one 
year suitäble machinery would "spring 
up," no reason appears on this record 
why it could not in any event plan to 
change over to direct licensing, effective 
one year hence, without a court order to 
spur the effort. 


CBS' sole response is that copyright 
proprietors would not of their own ac- 
cord leave the safe haven of ASCAP and 
BMI and expend their resources to set 
up the machinery for direct dealing be- 
cause they are afraid to engage in price 
competition for their works; and that 
only a court order could provide the 
"signal" that they must do so. The ar- 
gument is unpersuasive. Assuming that 
copyright proprietors would in fact be 
willing to deal with CBS producers—a 
conclusion: we reach in the next section 
—they would logically create an effi- 
cient mechanism to facilitate it (as they 
have in the case of other music rights), 
if only to hold down their own costs. In 
any event, the cost of creating new ma- 
chinery would be passed on to music us- 
ers, just as it is at present through 
ASCAP. BMI and the Fox Agency. 
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In sum, as stated earlier, CBS might 
well have “machinery” problems if it 
cancelled its blanket license “tomorrow.” 
But this is not proof that defendants 
have created “barriers” to direct licens- 
ing in order to compel CBS to take a 
blanket license; it is just as consistent 
with the fact, which the evidence estab- 
lishes, that no one, including CBS, imag- 
ined that the blanket license would lose 
its charms until shortly before this suit. 
Because CBS does not claim that it 
would commence direct licensing tomor- 
row (although its counsel often ques- 
tioned witnesses on the assumption that 
it would), the relevant question is 
whether the relatively modest machinery 
required could be developed during a 
reasonable planning period. The evi- 
dence establishes beyond doubt that it 
could. 


IX. 


Would Copyright Owners Attempt 
to Thwart Direct Licensing? 


A. The Nature of CBS’ Proof 


In the absence of proof that direct li- 
censing is unfeasible because of mechan- 
ical obstacles CBS’ case rests primarily 
on its claim that copyright proprietors 
would refuse to deal directly if CBS 
asked, or at least make it such an ar- 
duous and expensive proposition that 
CBS would be forced to resume the blan- 
ket arrangement. (CBS Post-Trial Re- 
ply Brief at 29) Indeed, in a substan- 
tial sense, the “disinclination issue," as 
it has come to be called in the course of 
the lawsuit, is the major factual issue in 
the case. As CBS’ post-trial papers res- 
ognize, even questions such as mechani- 
cal feasibility hinge almost exclusively 
on the willingness or unwillingness of 
the defendants to smooth CBS’ course or 
obstruct it, as the case may be. (See, e. 
g., CBS Proposed Findings at 45--47) 


Such a claim is difficult to prove even 
in the best of cases, and the present suit 
is no exception. CBS’ Vice President 
Donald Sipes testified that CBS has nev- 


er sought a direct license. The three 
CBS witnesses who predicted that writ- 
"rs and publishers would refuse to deal 
with producers were Sipes, and produc- 
ers Robert Wright and Edward Vincent. 
Their testimony on the point was unim- 
pressive, particularly inasmuch as nune 
of them had ever spoken to a publisher 
or a writer in relation to performance 
rights licensing. Vincent's direct testi- 
mony is representative : 


“Q Let's go back to the delays you 
said you anticipated getting a sec- 
retary on the telephone, et cetera. 
Don't you think that copyright 
proprietors are going to see to it 
that all those delays are removed 
in this world in which the CBS 
Television Network has cancelled 
its ASCAP-BMI licenses ? 

A No, I don't believe that because I 

am assuming on the basis of this 
particular lawsuit, that ASCAP 
and BMI !ike things the way 
hey are. 
If you are asking me to assume 
that they are going to have a pa- 
rade for me if I tell them in 
front I am going to run an end 
run around their entire organiza- 
tion and attempt to deal direct 
and circumvent the ASCAP and 
BMI— 


THE COURT: I don't think 
that is the question Mr. Hruska 
asked you. I think he asked you 
whether you wouldn't expect the 
copyright owners to make quick 
arrangements to deal with you if 
CBS didn't have a— 

A No, sir, I don't, and that's the 
reason I don't. I don't believe 
that they would want to see that 
particular system succeed. 

THE COURT: Do you have any 
basis for saying that? 


THE WITNESS: Well, as I be- 
gan to state before, your Honor, 
there is a system under which 
they are operating now, which I 
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assume for them is a very good 
system and that they like—" (Tr 
636-37) 

* * LJ * * 
"THE WITNESS. Your Honor, 
it is my opinion that we are talk- 
ing about members of a group, of 
a group that has banded together 
for a very specific reason, and 
they have sought the shelter of 
this group for good and reason- 
able reasons, again, | assume. 

You are also asking me if I think 
that I am going to expect them 
to wan: to deal with me? 

THE COURT: Yes, I am. 


THE WITNESS:' To come to- 
ward me and say, 'Yes, let's make 
a deal,' after I have circumvented 
their group. 

No, your Honor, I don't believe 
that prudent business sense dic- 
tates that I should believe that. 
THE COURT: I mean that's 
just on your general experience, 
you are say ag that? 
THE WITNESS: 
(Tr. 639-40) 


Despite the testimony of Sipes, 
Wright and Vincent that many if not 
most ASCAP members and BMI affili- 
ates wouli be “disinclined” to deal di- 
rectly with producers for performance 
rights, none of them could give the 
name of even one actual publisher or 
writer whom they thought would fall into 
that category. Sipes has never spoken 
to a copyright owner. (Tr. 204, 358). 
Wright, who is associated with “The Car- 
ol Burnett Show," was "confident" that 
ASCAP members would be reluctant to 
deal with him, but was certain that Joe 
Hamilton, who wrote the theme music 
for the show would be inclined to deal 
(Tr. 489). Edward Vincent, of the Jim 
Nabors show, stated that the two writ- 
ers with whom he had actually worked 
would deal with him (Tr. 726). CBS' 
economist Franklin Fisher, also ex- 
pressed the view that ASCAP members 
would be reluctant to deal but, like 


Yes sir." 
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Sipes, he bs never spoken to u writer 
or publisher Tr. 4853) 

In the absence of evidence that any 
ASCAP member or BMI affiliate has 
ever refused or even threatened to 
refuse to grant CBS direct performance 
ris *or any composition, CBS offered 
ev. we as to (1) the strong economic 
incentives which would deter copyright 
proprietors from direct dealing (2) the 
experience of the Minnesota Mining and 
Manufacturing Company (the “3M” in- 
cident) in direct licensing its music 
needs for a background music tape and 
tape-player which it marketed in the 
mid-1960's and (3) the esse with which 
defendants could thwart a direct licens- 
ing attempt by CBS, by exacting premi- 
ums for the licensing of music already 
taped or filmed, (music “in the can”) 
which has until now been covered by a 
blanket license. 


B. The Alleged Incentives to Refuse to 
Leal 

CBS’ Post-Trial papers postulate 
the fact, which we adopt arguendo, that 
participants in the market for perform- 
ance rights are rational businessmen 
motivated by the wish to maximize prof- 
its. It excuses its failure to pursue al- 
ternatives to the blanket license by 
arguing that “no reasonably prudent 
manage of a television network" would 
subject his company to the risks in- 
volved. (CBS Proposed Findings at 33, 
36) By a similar line of reasoning CBS 
contends that no prudent copvright pro- 
prietor would voluntarily relinquish the 
bargaining leverage and shield against 
price competition which ASCAP and 
BMI proviae. According to CBS' theory 
of the case, these essentially hypotheti- 
cal facts establish both the restraint (i 
e., the unavailability of the direct licens- 
ing alternative) and the threat of loss 
(i. e., the economic risk involved in the 
attempt). We are skeptical of the valid- 
ity of this general approach, for the is- 
sue is not what CBS or copyright pro- 
prietors perceive their respective risks 
to be, but whether CBS has established 
that its fear that copyright proprietors 


Opinion of the United States District Court for 


the Southern District of New 
(400 F. 


September 22, 1975 


COLUMBIA BROAD. SYS., INC. v. AMERICAN SOC. OF COMP. 


York, dated 


Supp. 737). 


767 


Cite ax 400 F Supp. 737 (1975) 


would in fact attempt to thwart a direct 
licensing attempt is justified. With 
that caveat, we turn to the relevant evi- 
dence. 


It is true, as CBS relentlessly empha- 
sizes, that most of the writer and pub- 
lisher witnesses who testified, by deposi- 
tion or at trial, expressed a strong pref- 
erence for the blanket licensing system. 
The preference is no surprise in view of 
the fact that the aht license is the 
only way in which performance rights 
have been marketed to television net- 
works for nearly thirty years. More- 
over, the writer-publisher testimony es- 
tablishes that, from their standpoint, the 
system is trouble-free and self-executing 
and the financial rewards are satisfacto- 
ry. None of them expressed the wish to 
exchange their present, relatively un- 
complicated way of doing business for 
what they viewed as a new mode involv- 
ing unfamiliar procedures and possible 
financial uncertainty. 


CBS stresses selected portions of the 
deposition testimony of several publisher 
witnesses who expressed themselves vig 
orously when asked tc comment on such 
questions as the possible prohibition of 
the blanket licensing system. Several 
common themes pervade the portions of 
their testimony which CBS stresses: the 
recognition that there is a large number 
ef publishers and writers who would be 
competing posure on the CBS net- 
work, that ..auy of them might face fi- 
nancial difficulties as a result of possi- 
hle intense competition in a very limited 
market; and the strong preference for 
licensing through ASCAP and BMI, 
which have a measure of bargaining 
clout in dealing with CBS, the world's 
largest “consumer” of music. 


We may agree that the cited testimo- 
ny proves that writers and publishers 
prefer the present system and are appre- 
hensive of dealing directly with CBS. 
However this by no means proves the 
obverse: that copyright owners would 
refuse to deal with CBS if it discontin- 
ued its blanket license and insisted upon 
dealing on a direct licensing basis. In- 


deed, the snippets of testimony on which 
CBS relies are replete with the Darwini- 
an imagery of cutthroat competition 
among hungry publishers and writers 
seeking network exposure. The colorful 
deposition testimony of Leon Brettler, 
an officer of Shapiro, Bernstein, Inc., is 
an example: 


“Q Do you think that there would be 
a good deal of price cutting by 
pubiishers in the licensing of 
performance rights to television 
networks? 


In this case I haven't got the 
slightest hesitation of saying not 
that I know, but I am virtually 
positive there would be a deluge 
of price cutting bordering on the 
cutthroat nature that would lead 
to mutual self-annihilation. 


“I mean among us competitors 
who would be so desperate and 
jockeying for position, none of us 


having any strength, dealing 
with one huge user or an ind's- 
try that is a huge user consist- 
ing of three main eriities and we 
only have those inree doors gen 
to us and al! 4000 of us converg- 
ing throvgh that door, I think 
there would be tremendous 
amowv:ıts of concessions and price 
cutting and deals.” (Dep. 295- 
98, 


+ * 4^ 9 * 


“I think that it would have sub- 
stantial impact across the board, 
even to the big companies 
the largest music pub- 
lisher is still David compared to 
the Goliath of the television in- 
dustry. The so-called top ten are 
still Des compared to Goliath 
and t. only time that I have 
ever heard of David whipping 
Goliath was in the Bible. Usual- 
ly Goliath swamps David.“ 
(Dep. 302-03) 

We do not view this testimony as aiding 

CBS' case. It tends rather to establish 
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that copyright owners would line up at 
CBS’ door if direct dealing were the 
only avenue to fame and fortune. 


More significant, however, is the fact 
that, when read in their entirety, the 
depositions take on an entirely differ- 
ent hue. For example, Brettler testified 
that “there is no question of the fact 
that we would negotiate something” if a 
producer requested performance rights 
(Dep. 184-85), and that “hordes” of oth- 
er publishers would do .... same. (Dep. 
304-05) Edwin H. Morris, who oper- 
ates another publishing company, ex- 
pressed anxiety similar to Brettler’s. 
However, far from stating that he would 
rot deal with CBS, he testified: 


“Q Jet us assume that telephone 
does ring, that you are ap- 
proached by- producers and/or 
network people who are interest- 
ed in obtaining direct licenses to 
the compositions or various of 
the compositions in the Morris 
catalog. Do you talk to these 
people? 

A Yes. 
Q Do you invite them to come into 
your office? 


A I will even go to theirs.” (Dep. 


211-12) 


The conclusion that CBS has failed to 
prove that the “disinclination” of writ- 
ers and publishers to leave the blanket 
system would ripen into a refusal to deal 
directly is fortified by the trial testi- 
mony. Although most of the writers 
and publishers who testified expressed 
concern similar to those of CBS’ deposi- 
tion witnesses,!* all but one of them tes- 
tified that he or his company would ne- 
gotiate directly with CBS for perform- 
ance rights, and most of them believed 
that their attitudes were representative 
of others in their position. For example, 
Arnold Broido, President of the Theo- 
dore Presser Company, testified: 


14. We note in passing that only one of 
the four deponents on whose te«timony UBS 
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(400 F. Supp. 737). 
"t * * * 
“Let us suppose there came a 


time when (BS no longer held li- 

censes from ASCAP and BMI 

and cume to you to negotiate or 

seeking to negotiate direct licens- 

es with you for public perform- 

ance of compositions in your rep- 

ertory. 

What would be your reaction? 

A We would deal with them, of 
course. 


Q Wou!d you tell us why? 


A Well, there is really very little 
else that we could do. We would 
have no choice in the matter. 
We would regret it because, ob- 
viously, it would be an inconven- 
ience to us and we would regret 
the breaking of the relationship 
but we would deal with them.” 
(Tr. 2492-93). 


Broido also stated that: 


“the publishers would by aud large 
talk with CBS or anyone else who 
came to them.” (Tr. 3498) 


Salvatore Chiantia, President of the Mu- 
sic Division of MCA, Inc., testified: 


My primary responsibility is to get 
my music played. To get it exposed. 
And if I have te go to CBS in a direct 
licensing scheme, | am going to go. I 
am not going to sit back and say, I 
hope you fail. I want you to use my 
music and I am going to try to make 
it work.” (Tr. 2957) 


“There are only three games in 
town. I have to play one of three 
games. If we are talking about televi- 
sion, there are only three games in 
town. If I am effectively cut out 
from one, I only have two more to 
play with.” (Tr. 2947) 


The response of the composers who 
testified was similar to that of the pub- 
lisher witnesses. For example, the dean 


relies in support of the "disinclination" issue 
was called by CLS to testify at trial. 
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of American composers, Aaron Copland, 
expressed reluctance to change the blan 
ket arrangement, but testified that he 
would engage in direct dealing if neces- 
sary: 

“Q ? v~, it has been suggested in 
this lag tit that in the event that the 
Columbia Broadcasting System Televi- 
sion Network for some reason or ün- 
other no longer held a license from 
ASCAP and BMI it might come to 
you, as an individual copyright propri- 
etor, as an individual composer, and 
seek a license from you for the right 
to perform your copyrighted work or 
works. 


I would like to ask you, sir, whether 
if someone from Columbia came to see 
you you would be inclined or disin- 
clined to deal with them or what 
would your reaction be? 


A Well, I think I would be rather 
regretful about the need to individual- 
ly concern myself with the licensing 
of a particular work, since the present 
arrangement takes care of a great 
many of those chores, as I would 
think of them, and it seems a comfort- 
‚able arrangement as it now exists, 
from our standpoint at any rate. 


Q If, however, the question were 
squarely put to you, will you deal with 
CBS or will you refuse to deal with 
CBS, what would your answer be? 


A Well, I think my answer would 
be that of most composers. If they 
want to get a performance, they will 
do what is necessary to get the per- 
formance and if they have to deal 
with CBS, they would, I suppose, 
agree to deal with them.” (Tr. 3485- 
86) 


Composer John Green testified to the 
same effect: 


“Q Mr. Green, suppose the follow- 
ing hypothesis. That CBS canceled 
its ASCAP blanket license and NBC 
and ABC continued to hold blanket li- 
censes from ASCAP and suppose that 
either CBS or a producer of a CBS 
film series show came to you and 

400 F Supp.—49 


sought to engage you to write the 
background and theme music for the 
show. 


Would you be inclined or disinclined 
to negotiate with him for the writing 
of that music? 


A I would inclined to negotiate 
with him. 


Q Do you have an opinicr as to 
whether other background writers and 
composers would be inclined or disin- 
clined to negotiate with CBS or its 
producers in that situation? 


* - * * * * 
Q Do you have an opinion? 


A I know how I would like to an- 
swer that question. I don’t have an 
opinion but I would be surprised if 
they didn’t feel exactly as I do. 


* * * * * * 


Q Mr. Green, can you tell us why 
you would be inclined to negotiate 
with CBS or the producer of the CBS 
show in that situation? 


A For the following reasons. I 
like to think that part of my motiva- 
tion is aesthetic and artistic, but I am 
also a fellow who earns his living by 
the making cf music in various forms. 
I am also an artist who derives only 
secondary pleasure from thinking how 
great my music is when I hear it in 
my head. 


I like to hear it performed and I 
like to get paid for hearing it per- 
formed and you referred to [CBS] 
would I be inclined to negotiate with 
[CBS] for the performance? Well, 
they are one of the p: incipal outlets in 
the world for the performance of mu- 
sic and I want my music to be per- 
formed, I want the public to hear it, I 
want to get paid for it and I would be 
totally inclined to negotiate with any- 
body who would like to use it. 


Q Mr. Green, you have also told us 
that in addition to your work as a 
background composer you have writ- 
ten songs in your music career. 
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Suppose in that situation we posited 
just a moment ago, CBS canceling its 
ASCAP license, suppose one of your 
publishers called you up and told you 
that the producer of a CBS variety 
show is interested in using one of 
your compositions, one of your songs, 
on a show, and he asked you for your 
opinion or view, would you be inclined 
to recommend that he license or nego- 
tiate with CBS or the producer or 
would you recommend that he not ne- 
gotiate with CBS or its producer? 


A I would recommend that he ne- 
gotiate. 


Q And why? 


A Because I would want my song 
to be exposed and I would also want to 
derive the revenue that would come 
from such a source as [CBS] for that 
exposure." (Tr. 3457-60) 


Perhaps it is not surprising that Wal- 
ter Dean, who was called by CBS, was 
the only witness to testify that the pub- 
lishers for whom he worked would prob- 
ably refuse to grant licenses to CBS. 
The publishers are April and Blackwood, 
companies which CBS owns, and whose 
catalogs consist mostly of copyrights 
owned by CBS as well. 


Although the testimony of the writer 
and publisher witnesses persuasively 
suggested that they would deal directly 
with CBS, at least ex necessitate, our 
conclusion that CBS has not proven that 
they would refuse to do so does not rest 
solely on their testimony. The extensive 
evidence on the nature of the music in- 
dustry amply confirms the proposition. 


The two most salient features of the 
television music market are the enor- 
mous value to copyright proprietors of 
network exposure and the markedly lim- 
ited opportunities for securing it. 


Copyright proprietors are eager to have 
their music performed on television not 
simply to earn performance royalties ' 
distributed through ASCAP and BMI, 
but because a television performance be- 
fore millions of viewers is the most ef- 
fective way to sell phonograph records 
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and sheet music, and to generate per- 
formances by other music users. No 
less than eleven Witnesses testified to 
the compelling desire of writers and 
publishers to gain television exposure 
for their music. To that end, publishers 
regularly direct extensive promotional 
efforts toward the networks, including 
the mailing of advance copies of sheet 
music or recordings to producers, per- 
formers and m':sicai directors of televi- 
sion shows. Some publishers use promo- 
tional brochures or other written mate- 
rials; others solicit by telephone. The 
record establishes beyond doubt that 
even in what CBS characterizes as a 
comfortabie, blanket license world devoid 
of price competition, television network 
performances are highly sought by copy- 
right owners. 


The eagerness, and occasional despera- 
tion, of copyright proprietors is height- 
ened by the fact that there are so few 
opportunities to win the prize. There 
are only three television networks and, 
as noted earlier, few programs which 
make appreciable use of previously pub- 
lished music; most programs either use 
no music at all or “inside” theme and 
background music pu'lished by the pro- 
ducer. The testimony of Alan Shulman, 
Vice President of the Belwin Mills Pub- 
lishing Corp., aptly summarizes the situ- 
ation: 

“Q Are any of your promotional 
activities aimed at getting your music 
played on network television? 


A Yes. But there are very, very 
limited number of opportunities to do 
this. For example, because of the 
number—well, they are limited pretty 
much to the variety shows that appear 
on the televicion networks and these 
are fewer in number of recent years 
than they were previously. 


Q Why are your opportunities lim- 
ited to the various show»? 


A Well, because the other shows 
are basically prerecorded. Prefilmed, 
et cetera. The series, et cetera, are 
done and produced beforehand and the 


Opinion of the United States District Court for 
the Southern District of New York, dated 


Supp. 


September 22, 1975 


COLUMBIA BROAD. SYS., INC. v. AMERICAN SOC. OF COMP. 


(400 F. 


737). 


771 


Cite as 400 F Supp. 737 (1975) 


music that is performed and synchro- 
nized and used in those programs are 
pretty must controlled by the produc- 
ers of the particular program. 


And these producers, in fact, very 
often are publishers themselves who 
control the publishing rights and, nat- 
urally. are not too happy to use other 
people’s music unless they absolutely 
have to hecause there is income from 
it.” (Tr. 3083-84) 


In fact, apart irom variety programs, 
producers seldom “have to” use “other 
people's music." With rare exceptions, 
a considerable number of copyrighted 
songs are suitable for any use a produc- 
er might have in mind. Although every 
copyrighted composition is philosophical- 
ly or aesthetically “unique” and its 
uniqueness is dignified by copyright. 
virtually none of the four million compo- 
sitions in the ASCAP and BMI reperto- 
ries is unique in the mind of a television 
producer. CBS’ producer witnesses 
Wright and Vincent, testified that “any 
number” of songs would fit a producer’s 
intended use and that “there would al- 
ways be, obviously, alternates." (Tr. 
419, 586) Copyright proprietors are 
keenly aware that their compositions àre 
substantially interchangeable with the 
compositions of other writers and pub- 
lishers, a factor which could well be ex- 
pected to dissipate any “disinclination” 
to deal with (BS, which might other- 
wise exist. 


Moreover, CBS’ enormous power with- 
in the music industry supports the testi- 
mony of the writers and publishers who 
said they would engage in direct licens- 
ing. CBS is far more than a television 
network. It is, as Michael Dann, former 
Senior Vice President of CBS in charge 
of programming testified, “The No. 1 
outlet in the history of entertainment” 
and “the giant of the world in the use of 
music rights.” (Tr. 3374) UBS is the 
largest manufacturer and seller of rec- 
ords and tapes in the world (Tr. 4615); 


it owns radio and television stations in a 
number of major metropolitan areas. 
On CBS’ own theory that composers and 
publishers belong to the race of ecouom- 
ic men, it is doubtful that any copyrizht 
owner would refuse the opportunity to 
have his music performed on CBS, much 
less wish to incur CBS’ displeasure. It 
would risk not only the loss of CBS per- 
formance: royalties, but royalties from 
the sale of records sold by CBS subsidi- 
aries and from radio plays of their rec- 
ords on fourteen radio stations operated 
by CBS in the seven largest cities in the 
nation. 


Moreover, many of the largest pub- 
lishers are, like April and Blackwood, 
subsidiaries of large entertainment com- 
panies. A number of the named defend- 
ants or their parent corporations are 
program packagers or movie distributors 
who compete to sell their products to 
CBZ. For example, Famous Music is 
owned by Paramount and Leeds Music is 
owned by Universal The royalties re- 
ceived by these publishing subsidiaries 
are a small fraction of the amount CBS 
pays for the program or film. It.would 
be a rhetorical question to ask whether 
such producers would risk the sale of a 
program package to CBS because of the 
disinclination of its pubiishing subsidi- 
ary to engage in direct dealing for the 
music performance rights. 


C. The “3M Incident” 


In support of its disinclination theory, 
CBS also relies heavily on the experience 
of the Minnesota Mining and Manufac- 
turing Company (3M) which sought di- 
rect licenses from publishers in connec- 
tion with its marketing, in the .mid- 
1960's of a tape and tape player (the 
M-700 project) designed to provide 24 
hours of background music. The M-700 
was designed for use in small commer- 
cial establishments, such as restaurants, 
stores, and doctors’ and dentists’ 
offices.!^ To this extent, the M-700 was 
similar to the packages offered by other 


15. We assume that the 2M project was not designed for the extensive play it has received in 
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vendors of background music services 
such as the well-known Muzak. Ir one 
important respect, however, it was dif- 
ferent: 3M planned to seil its tape out- 
right, while other vendors leased theirs 
for a limited term. 

3M retained Allen Arrow, an attorney, 
to negotiate performance licenses for the 
M-700. Initially, Arrow approached 
ASCAP for licenses but during the 
ensuing discussions several problems 
arose. For example, ASCAP wanted, 
and 3M did not want, different rates for 
different classes of users. According to 
Arrow, ASCAP took the position that 
the consent decree, which prohibits it 
from discriminating between similarly 
situated licensees, barred it from offer- 
ing a “one class" license because it would 
discriminate against vendors of back- 
ground tape systems for larger establish- 
ments, such as Muzak and Seeburg. In 
addition, ASCAP found serious difficul- 
ty in 3M's proposal to sell its tape out- 
right because ASCAP would be required, 
after the expiration of an initial three 
year license term, either to try to reli- 
cense 3M's customers for a renewal term 
or, if they refused, to fight a losing bat- 
tle trying to police possible infringement 
in a number of small establishments 
whose individual royalty payments would 
amount to some $10. per year. Al- 
though 3M, as a potential user, was enti- 
tled to invoke the licen. .*; and rate-fix- 
ing r-ocedure- vailable to it under the 
con- .. decree, Arrow testified that 3M 
chose not to take that course because of 
time pressures in assembling the project 
and other such factors. In the circum- 
stances, ASCAP suggested to 3M that it 
deal directly with copyright proprietors.!* 


There is considerable evidence that 
the publishers 3M approached viewed 
the M-700 proposal with some reserva- 
tions. Some of them were concerned 


16. Because 3M was able to license its needs 
for BMI music from BMI, it did not seek li- 
censes from its affiliates. 


17. 3M's first offer to ASCAP was $27. per 
tape for three years (3M PX 2). ASCAP 
was asking between $21. and $30. per tape 
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about the novel form of license 3M 
sought; others about the policing prob- 
lem; others about the amount of money 
involved; and still others about the im- 
plications of such a proposal for the tra- 
ditional ASCAP structure and their cus- 
tomary way of doing business. Never- 
theless, 3M signed contracts with 27 of 
the 35 publishers it approached. It ob- 
tained all of the music it needed within 
its time schedule at a cost of about three 
quarters of the amount of its first offer 
to ASCAP." Shortly thereafter, 3M be- 
gan another successful program to ob- 
tain licenses for a second series of M- 
700 tapes. 


Although the statistics do nct favor 
its case, CBS stresses the fact that 3M 
was able to reach agreement with on- 
ly" 27 of the 35 publishers it approach- 
ed. It argues that a large music user 
like CBS could be expected to meet 
considerably greater resistance in a 
direct licensing effort than 3M, whose 
rather modest needs for direct licenses 
could not have threatened to topple the 
ASCAP structure.  Defendants argue, 
on the other hand, that the 3M incident 
demonstrates that direct licensing is fea- 
sible. It points to the fact that, in the 
last analysis, 8095 of the publishers 3M 
approached put aside whatever “disincli- 
nation" they might otherwise have had 
to direct dealing, and engaged in busi- 
ness negotiations over a business propo- 
sition. 

We hesitate to give important weight 
to the 3M incident as evidence of the 
likelihood that copyright  proprietors 
would attempt to frustrate CBS' efforts 
to engage in direct licensing. In the 
first place, 3M is hardly as large a mu- 
sic user as CBS. Moreover, it sought li- 
censes for a highly fragmented group of 
small users, rather than for a huge tele- 
vision network. Finally, the form of li- 


per year, or a total of $63. to $90. per tape 
for the initial license perio] (3M PX 7). 
For its direct licenses, 3M paid $21. per 
tape per year. Thus, it paid $6. less per 
tape than the amount of its f'rst offer to 
ASCAP. 
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cense which 3M solicited, involving a 
package of compositions from a publish- 
er for a three year term is not compara- 
ble to a license for one performance of a 
single composition before an audience of 
millions. In short, CBS and copyright 
proprietors would be trading for a very 
different horse than did 3M and the 
publishers which it approached. More- 
over, the evidence as to the 3M incident 
was developed in large part through doc- 
uments and deposition testimony; and 
included considerable hearsay in the tes- 
timony of Allen Arrow. We cannot give 
significant weight to arguments as to 
the state of mind (e. g., disinclination) 
of the publishers approached by 3M 
based on such evidence. Nevertheless, 
CBS has made the 3M incident a central 
part of its disinclination claim. For the 
reasons set forth below we find that the 
incident, if it proves anything at all, es- 
tablishes that copyright proprietors 
would deal with CBS for direct licenses. 


In our view, the bare fact that 8 of 35 
publishers were unwilling to sign a con- 
tract with 3M has no legal significance; 
the only relevant question is why they 
did not. To the extent that the motiva- 
tions of the unwilling publishers can be 
gleaned from this record, it appears that 
general opposition to direct licensing 
and loyalty to ASCAP played a very 
small part; and that in general where 
3M’s proposals were rejected there were 
legitimate business objections to them. 
We detail some of these below. 


1. 3M's 
lishers 
Chappell & Co., Inc. was the first pub- 
lisher 3M approached. Initially, it 
found 3M's offer very attractive, but 
ultimately refused it because of concern 
that the sale of the M-700 tape would, 
in effect, put a perpetual free perform- 
ing right in the hands of 3M's purchas- 
ers unless ASCAP licensed and policed 
those rights.  Chappell's concerns ap- 
pear to have been justified because, as 


Negotiations With Pub- 


matters turned out, only about a third 
of 3M's purchasers agreed to pay for 
licenses to use their tapes after expira- 
tion of the initial three year term. 


3M next approached MPHC, a pub- 
lishing company owned by Warner 
Brothers. MPHC’s initial response was 
favorable, but the MPHC official autho- 
rized to make a final agreement was ill, 
tions. By the time he had beer: replaced, 
and died during the course of negotia- 
3M had met its licensing needs. In 1967, 
3M negotiated and reached oral agree- 
ment with MPHC for licenses covering a 
subsequent series of tapes, but 3M then 
decided not to consummate the transac- 
tion. 


Like Chappell & Co. Famous Music 
Corp. expressed serious reservations 
about the possibility of policing the re- 
newal term performance ri hts, and aft- 
er consulting ASCAP it rejected 3M's 
proposal. In 1967, Famous resumed ne- 
gotiations with 3M for a second tape se- 
ries and a tentative agreement was 
reached, but 3M dropped the propositioi: 
because at that point it expected to 
make a bulk licensing agreement with 
ASCAP covering the second series, 
which as matters turned out, did not 
materialize.!® 


The Edwin H. Morris Company did 
not accept the 3M proposal because it 
thought, in Morris’ words, that 3M was 
“trying to get something for virtually 
nothing.” (Dep. 131) The evidence es- 
tablishes that Morris had completely 
misunderstood the amount of money 3M 
was actualiy offering; and that he 
would have negotiated if there had not 
been a failure in communication. (Dep. 
129-31, 137-41) 


Irving Berlin Music, Ine., initially 
turned down the 3M offer for reasons 
which are not clear. It appears to have 
been reluctant to license exe"! through 
ASCAP, largely because 4M proposed to 
use too small a number of Berlin songs 
to make a different decision worthwhile. 


18. However, ASCAP and 3M subsequently. reached agreement on a license package for a 


third series of tepes, the "M-1200r" 
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Berlin changed its mind as to the second 
tape: series but ayain 3M backed out in 
anticipation of licensing these later 
tapes through ASCAP. 

By the time 3M approached The Rich- 
mond Organization it had made sizeable 
deals with other publishers. According- 
ly, it was unwilling to guarantee the use 
of a sufficiently large number of Rich- 
mond songs to make the transaction at- 
tractive. Negotiations broke down on 
th. issue. For Richmond, as for other 
publishers, policing was a problem di- 
rectly related to the number of songs to 
be used: above a certain threshold, the 
cost of relicensing and policing might 
have become economically worthwhile. 
For Richmond, that threshold was not 
reached. Subsequently, Richmond con- 
tacted 3M’s representative to express its 
interest in the 3M program, but because 
3M wished to use only about 12 Rich- 
mond songs, negotiations again. fell 
apart. 


In addition to these publishers, 3M 
failed to conclude agreements with Rob- 
bins, Feist & Miller, Bregman, Vocco & 
Conn, and Frank Music. The first two 
publishers were the only ones whose re- 
luctance to deal appears to have been 
motivated from a sense of devotion to 
ASCAP. Frank Music refused 3M's of- 
fer for the initial series of tapes be- 
cause, like Richmond Brothers, it was 
concerned about the related problems of 
policing and the number of tapes to be 
used. However, it approached 3M to ne- 
gotiate a license for the second series of 
tapes and agreement was reached. 


We conclude, that, at best, the 3M in- 
cident does not favor CBS' case. The 
publishers which 3M contacted were of- 
fered varying proposals and responded 
as ihey thought appropriate to their re- 
spective legitimate business interests. 
Four fifths of them accepted the propos- 
al, the remainder rejected it; and some 
rejected it the first time areund but 
sought to be included in 3M's second se- 
ries. The evidence contains no breath 
of parallel conduct. Those who had 
fears relating to the problem of celicen- 
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sing and policing proved to be justified 
in their fears. Virtually all the publish- 
ers responded to 3M's unusual proposal 
as essentially a clean-cut business propo- 
sition; none of them refused entirely to 
negotiate with 3M. On such a record, 
no general inference of unwillingness to 
engage in direct dealing with 3M can be 
drawn. Even if it could be, it would be 
unwarranted to impute any such infer- 
ence to the very different circumstances 
prevailing in the market for perform- 
ance rights to music used on CBS. 


2. The AGAC Ploy 

CBS also stressed the role played by 
The American Guild of Authors & Com- 
posers (AGAC) in the 3M incident in 
voicing opposition to the issuance of di- 
rect licenses by their publishers. 
AGAC, which is not a party to this ac- 
tion, is a trade association of some 2,400 
composers whose traditional concern has 
been the problems of composers in deal- 
ing with their publishers, such as the 
proper calculation of royalties. About 
8% of the writer members of ASCAP 
and writer-affiliates of BMI are AGAC 
members. During its 45 year history 
AGAC has on occasion complained to 
publishers or to ASCAP and BMI that 
the interests of its members were not 
being protected. However, it has never 
brought suit against anyone; its princi- 
pal technique appears to be the enthu- 
siastic use of rhetoric. ; 

AGAC's role in the 3M incident fits 
this general pattern. Although AGAC 
responded to the news that publishers 
had granted licenses to 3M in its typi- 
caliy vociferous way, the actions it took 
in opposition to the 3M program were 
untimely and ineffective. 3M started to 
negotiate with publishers in October, 
1964, and by June of 1965 had already 
licensed the first series of tapes. It was 
not until November of 1965 that AGAC 
sent a form letter to publishers protest- 
ing that they hzd failed to secure writer 
consent for certain songs covered by 
AGAC contracts and suggesting that 
publishers refrain from licensing 3M. 
However, the AGAC letter clearly had 
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no impact on 3M's efforts: it was circu- 
lated after licenses had been obtained 
for the first series, and after the eight 
publishers who declined the 3M proposal 
had told 3M of their decision. To this 
day 3M has continued to obtain licenses 
for its M-700 series directly from pub- 
lishers. AGAC has not even attempted 
to lobby against the practice since 1966. 

As CBS points out, a “radical” wing 
of AGAC which styled itself the West 
Coast Committee, criticized the AGAC 
Council for its mild-mannered response 
to the 3M project, and one of its stri- 
dent letters appears to advocate a con- 
spiracy by publishers to refuse to deal. 
However, the central AGAC Council in 
New York rejected the proposals on the 
advice of its lawyers. 


In sum, CBS has seriously overreacted 
to the role of AGAC and the West Coast 
Committee in the 3M incident. Al- 
though there is testimony which sup- 
ports CBS’ view that the feelings of 
some writers run high when talk of di- 
rect licensing is in the air, the signifi- 
cant facts are that AGAC took no effec- 
tive action against the 3M project and 
refused to adopt the suggestion of the 
West Coast Committee that radical ac- 
tion was appropriate. These facts, te 
gether with the evidence of AGAC's de- 
clining influence over the past ten years, 
and the strong desire of writers to gain 
exposure for their work do not support 
any inference that AGAC would or could 
take effective action against a direct lir 
censing effort by CBS. 


D. The “Music in the Can" Problem 


1. The Significance of "Music in the 

Can” 

Television programs or movies which 
has. been filmed or taped are said to be 


“in the can.” Music recorded on the 
soundtrack of such films or tapes is 
called “music in the can.” At any given 
time, (BS has a large inventory of pro- 
grams or feature films, much of which 
19. We note in passing that CBS acquired most 


ment of this action (AN 2269 


it will rerun over the network. CBS 
argues that if it cancelled its blanket li- 
cense, the proprietors of compositions in 
the can,.knowing that the music could 
not practicably be removed from the 
soundtrack, would exact premium prices 
for performance licenses: CBA would be 
forced to pay these premiums or risk in- 
fringement litigation. 


CBS claims that by virtue of their 
leverage, copyright owners of music in 
the can could easily thwart any direct li- 
censing attempt; and this fact accounts 
for the “business judgment of the 
[CBS] management that an attempted 
by-pass of ASCAP is not a realistic al- 
ternative. . .” (CBS Proposed 
Findings at 60-61). We disagree with 
CBS’ analysis. Putting aside the fact, 
noted earlier, that CBS does not appear 
to have considered the feasibility of di- 
rect licensing prior to this suit, evidence 
of the ease or difficulty with which the 
antitrust laws may be violated cannot be 
equated to proof that the violation will 
occur. 


Indeed, even if CBS had proven that 
some copyright owners would attempt to 
extract a premium price for their music 
in the can, that fact alone would not, ab- 
sent proof of parallel conduct, tend to 
establish that defendants have violated 
the antitrust laws. At any point in the 
normal course of its business, CBS has a 
sizeable inventory whose make-up is con- 
tinuously shifting from one season to 
the next as old programs and films are 
"retired" and new ones replace them. 
CBS obviously knew, when it accumulat- 
ed its current inventory!? that some 
form of performance license would ulti- 
mately be necessary for the second runs 
of the programs and films within it. 
These circumstances, however, do not re- 
sult from the fact that CBS has continu- 
ously taken a blanket license, by com- 
pulsion" or otherwise. To the contrary, 
they flow from the networks’ practice of 
rerunning films and programs. Regard- 
less what system of licensing CBS uses, 


of itx in the ean inventory after the commence- 
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its inventory would be vulnerable to 
“hold ups” every time CBS puts music 
in the can without obtaining perform- 
ance rights for future runs of the pro- 
gram in question. The fact that CBS 
has failed to secure such rights for re- 
runs of the present inventory is hardly 
the defendants’ fault. No defendi... as 
ever refused CBS a license for any mu- 
sic in the can or out, if for no other rea- 
son than that CBS has never asked. 


In sum, any changeover to direct li- 
censing, even in a world of complaisant 
composers and publishers equipped with 
sturdy “machinery” may subject the 
CBS inventory to hold-ups by the greedy 
ones among them. However, simple 
greed, independently expressed, does not 
constitute a restraint of trade. 


In any event, CBS has not proven that 
its fears of a “hold-up” by copyright 
proprietors are justified. CBS’ princi- 
pal witnesses in support of its “in the 
can” theory were its Vice President in 
charge of business affairs and planning, 
Donald Sipes, and its economist, Frank- 


lin Fisher. Neither of them has ever 
met a copyright proprietor, nor is either 
more than cursorily acquainted with the 
music licensing field. As was true of 
their testimony on “disinclination,” the 
basis for their conclusion that copyright 
owners would “hold-up” CBS for rights 
to music in the can was that it would be 
economically rational for them to do so 
(see, e. g., Tr. 1686-87). Even taken 
alone this is not persuasive evidence, 
and it is clearly outweighed by the more 
concrete proof offered by defendants. 
For example, Albert Berman of the Har- 
ry Fox Agency testified that television 
producers often prepare programs with- 
out synchronization licenses and negoti- 
ate such licenses after the programs are 
in the can without being “held up." 


“A . There is a certain confi- 
dence on the part of producers 
that they will not be held up by 
publishers when they want to use 


a song after the fact. 


(400 F. 
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Q Do you have any opinion as to 
what the basis is for that confi- 
dence ? 

A The basis is that the users and 
providers of music have to live 
together. Nobody wants to lock 
himself up in a closet and not 
have them used. The producers 
are aware of that. It is a com- 
mon interest that would prompt 
this type of action." (Tr. 981a- 


82) 


Moreover, although we need not reiter- 
ate at length the basis of our earlier 
conclusion that no copyright proprietors 
would wish to fall into CBS' disfavor, 
the publishers who testified as to the 
"in the can" problem confirmed tbat 
view. Their statements on the point 
were highly persuasive. For example, 
Salvatore Chiantia of MCA Music, Inc. 
testified as follows: 


“A II believe the question 
here is whether a music publish- 
er would take advantage—let us 
discard the term holding up— 
whether a music publisher would 
taxe advantage of a situation in 
which something has already 
been recorded and a license is 
subsequently sought. 


There have been any number of 
occasions when that has arisen in 
the licensing of mechanical re- 
production and in the licensing 
of motion pictures, theatrical mo- 
tion pictures. 


Very often, a theatrical motion 
picturc will be made and the 
song recorded and the synchroni- 
zation license is subsequently 
sought. In those cases, speaking 
for MCA, we have never held up 
anybody. We have never been 
unreasonable. We have licensed 


In the cases of mechanical re- 
productions, there are cases in 
which recording companies ac- 
tually record a song before ever 
asking for a license. In those 
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cases we would certainly hold 
them up if we wanted to, but we 
don’t because it would be bad 
business practice. 


There are some people in our 
business who make a habit of 
being unreasonable. There are a 
number of people. You men- 
tioned Happy Birthday before. 
There is another very famous 
person with whom I have done a 
great deal of business, who lives 
in Paris, who makes my life mis- 
erable be ause she refuses to al- 
low me t» license under certain 
circumsta ces. 


Well, those people are generally 
identified and people watch for 
them. Certainly in my business 
of being a music publisher I 
dow know of any company that 
has ever had to say, ‘Watch out 
for Chiantia or MCA; they'll get 
you. 


We know that we are in this 
business and we intend to stay in 
this business and the way we 
stay in the business is by estab- 
lishing some kind of a rapport 
and good will with our users and 
customers. 


* + * * * 


We want the door to remain open 
for us and if you start holding up 
record companies or the people with 
whom you do business, you are in 
real trouble.” (Tr. 2895-98) 


Even assuming, contrary to the evi- 
dence, that some publishers would be 
drunk with power at having CBS on the 
spot, CBS has overstated the dimensio: 
of the problem. Most of its inventory is 
comprised of theatrical motion pictures 
(i. e., movies), most of whose mus’ is 
theme and background music control; d 
by the film producer's affiliated publish- 
ing company (PX 994, AX 287, BX 
167). The “problem” of licensing this 
music is similar to the problem of licens- 
ing the "inside" theme and background 
music for UBS’ regular television pro- 


400 F Supp -- 491% 


gramming: it can be obtained from the 
producer itself. Of course, the producer 
could hold out for a large premium, but 
only on pain of losing large sales of his 
principal product, movies, to one of only 
three potential network buyers. 'It does 
not need to be repeated that the price of 
music performance rights is a tiny frac- 
tion of the price of a program or film. 


Most of the remainder of CBS' in the 
can inventory is regular programming 
which is often rerun in the course of a 
season. As discussed earlier, most of 
CBS' serials use only theme and back- 
ground music owned by an inside pub- 
lisher. The factors just described as to 
movies in the can apply equally to other 
programs in the can. 


Unfortunately, CBS has not offered 
evidence regarding the average life span 
of a given inventory of programs and 
films (or of categories of such pro- 
grams and films), or the portion of the 
inventory which it actually intends to 
rer 1. The absence of such evidence 
renders the "in the can" argument even 
less acceptable. For example, it may be 
that some television serials have a basic 
life of one year; if so, that portion of 
the inventory would be “consumed” dur- 
ing the inevitable interval between CBS' 
notice of termination of its blanket li- 
cense and the date on which it actually 
commenced direct licensing for all its 
needs. For these programs, as well as 
the programs or films which CBS does 
not intend to rerun, there would be no 
"in the can" problem because there 
would be no need for performance li- 
censes. 


2. Commercials "in the Can" 


CBS also claims that television com- 
mercials containing copyrighted music 
present a similar “in the can" problem. 
Advertising agencies do not ordinarily 
purchase performance licenses for the 
music they use, Instead they get a free 
ride on the networks' blanket licenses. 
Accordingly, CBS argues that if it can- 
celled its blanket license, a number of 
commercials “in the can" could not be 
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used unless either the advertising agen- 
cy or CBS paid the premium license fee 
which CBS feels sure would be exacted. 
The claim is without merit. Only a 
fraction of television commercials use 
music at all. (AX 263, AX 264) In 
those which do, the copyright proprietor 
is normally the advertiser on whose be- 
half the music was made. As Paul 
Marks, ASCAP's Director of Operations 
testified, “most of the commercials use 
music that is written directly for those 
commercials, [by an ‘inside’ composer] 
and in the overwhelming majority of 
cases, almost all the cases, the writer 
grants all rights to the sponsor or the 
advertising agency and makes no reser- 
vation of any rights to receive ASCA? 
distributions.” (Tr. 2548) Of course, 
the sponsor or the advertising agency is 
the last person who might be expected to 
hold up CBS for licenses to use th- mu- 
aic in its commercials. 

A minimal number of commercials use 
previously published music for which 
CBS or the advertising agency would 
have to obtain a performance license 
from an “outside” publisher. For exam- 
ple, of the 1300 commercials created by 
the J. Walter Thompson Advertising 
Agency in 1972, only 21 used copyright- 
ed music (AX 263, AX 264), or less 
than 2%. As to this miniscule percent- 
age, it is worth repeating that few mu- 
sic publishers would hold up CBS or the 
world’s largest advertising agency for a 
premium if they hoped to have their mu- 
sic used in preference to that of another 
publisher. Indeed, because commercials 
have a normal life span of six to eigh- 
teen months (Tr. 1873) CBS might well 
avoid any problem otherwise posed by 
“commercials” in the can simply by giv- 
ing reasonable notice of the cancellation 
of its blanket license: most of the com- 
mercials in question would have run 
their short life before CBS commenced a 
direct licensing system. 


X. 


A Word About Per-Program Licenses 


As outlined earlier, CBS concedes that 
it could license the music for most of its 
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entertainment programs without diffi- 
culty by requiring the program packager 
to deliver performance rights together 
with the rest of the puckage. A sub- 
stantial portion of CBS’ other program- 
ming, such as news and public affairs 
programs, makes little or no use of pre- 
viously published music. As to these 
two large categories, therefore, CBS 
could license the music used on an oth- 
er-than-blanket basis. TL. rograms 
which make by far the heaviest use of 
"outside" published music are weekly va- 
riety shows and variety specials, late- 
night talk shows, and the “Captain Kan- 
garoo Show," which in the aggregate 
comprise a very small portion of CBS’ 
program schedule. Assuming, contrary 
to the evidence, that the changeover to 
direct licensing would necessarily meet 
with mechanical problems until the ma- 
chinery" was properly oiled and adjust- 
ed, such problems would be acute only in 
relation to the few shows, such as vari- 
ety shows, which regularly use music of 
outside publishers and are produced on 
short production schedules. For such 
shows, where speed and eíficiency in 
clearing performance rights may be at a 
premium, a per-program license, which 
the consent decrees require ASCAP and 
BMI to offer, could be a logical alterna- 
tive. Such a license gives the user un- 
limited access to the entire repertory, 
but requires him to pay only with re- 
spect to programs which actually use 
ASCAP (or BMI) music. 


Although CBS has never sought to ne- 
gotiate with ASCAP or BMI for a per- 
program license, it argues that such a li- 
cense is not a feasible alternative. The 
argument is based on the assumption 
that the provisions of the per-program 
license negotiated between ASCAP and 
an All Industry Committee of owners of 
local television stations would be import- 
ed wholesale into any per-program li- 
cense for network television use. (CBS 
Proposed Findings at 105-09) The lo- 
cal television license form provides that 
the station can avoid paying a per-pro- 
gram license fee for certain uses (e. g., 
motion pictures) only by obtaining di- 
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rect licenses for all of the music con- 
tained in the program and by giving 
ASCAP seven days’ notice of the direct 
license. CBS claims that such a license 
would not meet its needs because of the 
possibility that for a given variety pro- 
gram it might be successful in obtaining 
direct licenses for, say, only 90% of the 
music it needs, but would still need to 
purchase a per-program license at the 
full rate to cover the remaining 10%. 

The argument overlooks several criti- 
cal facts. CBS is of course not bound to 
agree to the terms of the local station 
per-program license, nor may ASCAP or 
BMI insist on any particular terms. To 
the contrary, they are required by the 
respective consent decrees to offer per- 
program licenses on terms which are 
justified by applicable business factors** 
and which give the user a genuine 
choice between it and other forms of li- 
cense, such as the blanket license. Be- 
cause CBS has never sought to negotiate 
à per-program license, there is no way 
to know what its terms might be. For 
example, there is no legal obstacle and 
no evidence of an unmanageable factual 
obstacle which would prevent it from 
bargaining for a license which gave it 
“credit” (i. e, a reduced rate) where it 
had obtained direct licenses for part of 
the music to be performed o^ the pro- 
gram in question. Indeed, because the 
decrees enjoin ASCAP and BMI from 
interfering with the direct licensing of 
compositions, on the face of it, it 
would appear that CBS could argue in 
consent decree proceedings, if necessary, 
that ASCAP and BMI are required to 
offer a per-program license whose price 
is reduced to reflect the number of di- 
rect licenses obtained for the program. 
In view of these facts CBS' claim that 
the per-program license is not suitable 
for its needs is, at best, premature. In- 
deed, because (BS makes heavy use of 
"outside" music on very few programs, 
there appears to he no reason why CBS 
could not feasibly turn to a combination 
of direct licenses, for shows using inside 


ri See notes 71 nwi 5, «upra 


music or outside music of the one or two 
publishers; and per-program licenses, 
for those programs on which it makes 
heavy use of outside music. 


XI. 
Summary of Findings 


(12-14] On review of the record, we 
conclude that CBS has not met its bur- 
den of proving that defendants illegally 
restrain trade in the market for per- 
formance rights for network television 
use, and compel it to take a blanket li- 
cense as alleged in the complaint. CBS 
has failed to prove that there are signif- 
icant mechanica stacles to direct li- 
censing. Nor has it established by cred- 
ible evidence that copyright own rs 
would refuse to deal directly with CBS 
if it called upon them to do so. To the 
contrary, there is impressive proof that 
copyright propretors would wait at 
CBS’ door if it nneunced plans to drop 
its blanket license. 


Even assuming, contrary to the evi- 
dence, that many publishers and writers 
would initially adopt a wait-and-see atti- 
tude under a direct licensing system, it 
is clear on this record that any resist- 
ance they might manifest would quickly 
dissolve, and that CBS could easily fill 
its music needs in the meantime. The 
music industry is highly fragmented. 
There are over 3,500 publie ers and 
many thousands of compos who are 
eager for exposure of their music, and 
well aware that their compositions are, 
witn rare exceptions, highly  inter- 
changeable with others. In such circum- 
stances, for direct licensing to fail CBS 
would have to be met with extraordinar- 
ily coherent resistance ‘vy publishers and 
composers. There is no basis in the rec- 
ord for the inference that such a coher- 
ent response is likely to occur. 


We are left with the strong impres- 
sion that CBS has exaggerated the risks 
involved in dropping its blanket license 
and sought a legal solution to what is 


essentially a business problem. The 


21 Sew note 4, swepra: UN! 
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risks which CBS claims are posed by di- 
rect licensing realistically exist only if 
CBS ignores its own axioms about rea- 
sonably prudent" network managers e 
g. CBS Post-Trial Brief at 33, 36) and 
abruptly cancels its blanket license. 
There is little question that if CBS took 
such a course, its licensing efforts would 
produce temporary confusion and di^- 
array. However, the taking of such a 
voluntary "risk" cannot itself act as a 
predicate for defendants' antitrust lia- 
bility. Conversely, and more signifi- 
cant, CBS has considerable control over 
the degree of risk which a direct licens- 
ing attempt would involve. Assuming a 
reasonable period of preparation prior to 
the commencement of full-scale direct li- 
censing, there are a number of steps 
CBS could take to assure the success of 
its efforts, particularly given its lever- 
age with program packagers and, by ex- 
tensions, with their publishing subsidi- 
aries. For example, prior to cancella- 
tion of its blanket license, CBS might 
negotiate with the producers of its pro- 
grams and films using "inside" music to 
secure favorable prices for licenses for 
music "in the can," and for music con- 
tainer in new programs to be shown in 
the v "ing season; it could build up 
a large reservoir of music by requiring 
program packagers affiliated with major 
publishers to make their catalogs availa- 
ble for direct licensing in accordance 
with a fee schedule; it could negotiate 
with independent publishers for either 
"mini-blanket" licenses covering their 
catalogs or direct licenses using a fee 
Schedule; it could send notices to all 
publishers of its intention to seek direct 
licenses for compositions in their cata- 
logs; it could negotiate a per-program 
licerise with ASCAP and BMI whose fee 
would reflect the amount of music &c- 
tually performed and failing that, t 
could bring proceedings under the con- 
sent decree. 


(15] There is an astonishing lack of 
evidence that CBS considered such possi- 
bilities, or even the feasibility of direct 
licensing as a general proposition before 
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not do so does not ın 


fuct that it did 
itself defeat its 
claims, but it has rendered the nature of 
its proof at trial speculative. 
UBS’ evidence was for the most part ad- 
dressed to such abstract issues as "disin- 
elination,” and brought out through the 
generous use of hypothetical questions. 
However, it is proof of the threat of ac- 
tual anticompetitive conduct, wot possi- 
ble “disinclination” which violates the 
antitrust laws. CBS might have ob- 
tained such proof by attempting to nego- 
tiate direct licenses. The proof which it 
chose to offer instead, as to the alleged 
fear or disinclination of copyright pro- 
prietors to engage in direct dealing, is 
not sufficient to establish an illegal re- 
strair' of trade. Such evidence does not 
prove chat CBS needs, as it claims, the 
"signal' of a judgment in this suit to 
bring about a direct licensing system; 
it indicates rather that CBS has the 
power to give a clearly audible signal it- 
self. 


commencing suit 


largely 


XII 


Conclusions of Law 

As stated early in this opinion, the 
pre-trial order specified the following is- 
sues 

“(i) Whether defendants’ conduct con 
stitutes an actionable restraint 
of trade and compels the plain- 
tiff as alleged in the complaint 
Whether if such restraint or 
compulsion exists, it is reason- 
able and justified or whether it 
may be achieved by less anti- 
competitive means. 


(ii) 


The conclusion which inescapably fol- 
lows from the evidence outlined in the 
body of the opinion is that CBS has 
failed to establish that defendants' con- 
duct constitutes an actionable restraint 
and compels CBS to take a blanket li- 
cense, The complaint alleges that de- 
fendants' acts and practices in licensing 
per ormance rights for network use con- 
stitute several distinct violations of the 
ant.trust laws. Because CBS has failed 
to prove the factual predicate of its 
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claims—the non-availabil ty of alterna 
the blanket license—the com- 
plaint must be dismissed. We detail our 


tives to 


conclusions of law below 


[16] 1. The claim that members and 
affiliatee of ASCAP and BMI have ille- 
gally combined to eliminate ce compe- 
tition among themselves must be dis- 
missed because CBS has failed to prove 
that copyright proprietors would not 
compete with one another on a price ba- 
sis if CBS sought direct licenses from 
them 


|17] 2. The claim that members and 
affiliates of ASCAP and BMI have com- 
bined to fi price at which CBS 
must license „formance rights by li- 
censing those righis only in a package 
must be because CBS has 
failed to prove either that it purchased 
blanket licenses under compulsion or 
that the price it paid was fixed. To the 
contrary, the record establishes that 


dismissed 


22. We note, moreover, that contrary to CBS’ 
claim that the blanket license fee in unrelat 
extent of the networks’ use of 
music, the only evidence on the point indi- 
entes that the extent of ns! music usage 
has always been n significant factor in nego 
tiation« for the fee paid on renewals of 
CRBS’ blanket license (Tr. 3611. 3870-72). 


ed to the 


23. In its post-trial reply brief UBS raises a 

new and somewhat puzzling variation of its 
that ASC AI and BMI are guilty of 
imposing uniawf: UBS points out 
that ANCAP and IMI offer their members 
the services of monitoring and policing music 


claim 


tie-ins 


uses and collection ond distribation of royal- 
ties, and claims that neither organization of 
fers such services to any 
om (BS, 
license 

lera that member 
livense” (CPN 
in original) 
An to the 
that ASCAI 
their 


"er of musie, «ch 
unless the ier accepts a blanket 
aud offers none to any member un 
blanket 


Itrief at 14, emphasis 


selis through the 
Reps 
The 
first. branch of the 
und BMI 


auxiliary” 


elaim in withont merit 
argument — 
conn tion the sale of 
er iem to CIS on ite pur 
chase of a blanket license, CTS cannet have 
been the 


never 


victim of a tie-in nne it has 
oniy mem 
ASC ALD and NME have 
claim is cometrued more 
ANCAP and IMI would 


purchased «uch services 
bern and affiliates of 
done so. if ons’ 
eharitably to be thot 
refuxe to well such services te CRN 


CRS could axe to imire copyricht proprie 


CBS has always negotiated the price for 
its licenses with ASCAP and BMI." 
Moreover, (BS has not established that 
the individual defendants are unwilling 
to sell performance rights on a direct li- 
censing basis at a negotiated price for 
each license. 


[18] 3. The claim that ASCAP and 
BMI have conditioned the licensing to 
CBS of music that it wishes to use 
upon the licensing of music it does not 
wish to use must be dismissed because 
CBS has failed to establish (a) that 
there were two separate and distinct 
"products" (i. e., groups of compositions, 
of which CBS wanted to purchase only 
one); (b) that CBS negotiated with 
ASCAP or BMI to license only the 
“wanted” compositions; and (c) that 
ASCAP and BMI refused to »əgotiate 
on that basis and had to coerce CBS to 
license the unwanted ions as 
a condition of licensing tue wanted” 
compositions. 


unless (BS 
the claim 


tors to engage in direct dealing 
also purchased a blanket lice 
still fails as a mater of law: (TS has new 
er sought .o archese "only" services. and 
there is no evidence that if it did so ASCAP 
and BMI would condition their sale on the 
purchase of a license CBS does not want 


The claim that ASCAP and BMI condition 
the sale to their members and affiliates of 
their services as licensing agents om their 
"purchase" (through administrative charges 
against royalty distributions) of auxiliary 
services such as monitoring is also without 
merit. CDS has no standing to assert such 
a claim because the member or affiliate 
rather than CDS, in the alleged victim of the 
tie. Putting aside the conceptual difficulties 
presented by CIS" position, there is no evi- 
dence that ASCAP and BMI have refused or 
would refuse to monitor uses and collect 
royalties on behalf of members and affiliates 
who engaged in direct negotiations and 
wished to have the convenience which a cen 
tral agences offers. To the contrary. there 
in every reason to believe that ANCAP and 
RMI would want to preserve this branch of 
their business even if were fore | to 
forego the i»manee of blanket 


they 
licenses in 
mddition, there in no evidence that if neces 
sary copyright proprietors world nor rendilv 
forego such services to have heit. compe 
„richt propri 
etorw certainly do not indieveneably need AN 


CAV of RMI te perform ihe funetion of el 


tions performed on CHS. € 
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[19] 4. The claim that ASCAP 
members and MI affiliates are guilty 
of a group boycott by forming the AS- 
CAP and BMI music pools and authoriz- 
ing their licensing agents to license only 
on terms that foreclose CBS from deal- 
ing directly with copyright owners must 
be dismissed because CBS has failed to 
prove that the licensing authority of 
ASCAP and BMI is limited to such 
terms, is exclusive in fact or that copy- 
right owners have refused or would 
refuse to deal with CBS directly on an 
individual basis. 


(20) 5. The claim that ASCAP 
members and BMI affiliates are guilty 
of copyright misuse must be dismissed 
because CBS has failed to establish that 
the members or affiliates of ASCAP or 
BMI have refused or would refuse to li- 
cense their compositions on a direct li- 
censing basis, or otherwise used their 
collective leverage to compel CBS to li- 
cense rights to music which it did not 
wish to license. 


[21,22] 6. The claim that defend- 
ants are guilty of monopolization, both 
attempted and achieved, must be dis- 
missed. The offense of monopolization 
consists of two elements: possession of 
monopoly power in the relevant market 
and willful acquisition or maintenance 
of that power as distinct from growth as 
a consequence of a superior product or 
historical accident. United States v. 
Grinnell Corp., 384 U.S. 563, 570-71, 86 
S.Ct. 1698, 16 L.Ed.2d 778 (1966). At- 
tempted monopolization is established by 
a showing of specific intent to monopo- 
lize with a “dangerous probability” of 
succeeding. Lorain Journal Co. v. Unit- 
ed States, 342 U.S. 143, 153, 72 S.Ct. 
181, 96 L.Ed. 162 (1951); Swift & Co. 
v. United States, 196 U.S. 375, 396, 25 


lecting their royalties; the producer using 
the music would simply remit payment to 
the proprietor, or to [larry Fox or a similar 
organization. Nor doer it appear that how- 
ever convenient the present arrangement 
may be, the producer is indispensably de- 
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these elements. 


S.Ct. 276, 49 
has failed to pro 


CBS 


[23] To begin with, we disagree 
with CBS’ argument that the relevant 
market is the market for BMI and AS- 
CAP blanket licenses. The proposition 
is based on a factual premise which is 
rebutted by the evidence: that blanket 
licenses are the sole method for securing 
performance rights. Manifestly, AS- 
CAP and BMI are not the sole source of 
the performance rights CBS needs; 
they are merely the sole source of the 
blanket licenses which CBS does not 
want. A market whose only product 
CBS does not want to purchase cannot 
by definition, be a relevant market, and 
the monopolization of a market in which 
CBS does not want to buy (and in 
which, of course, it need not buy) can- 
not injure it. 


[24] The relevant market is the 
market for performance rights to com- 
positions suitable for television network 
use. The classic test for determining 
the relevant market in suits brought un- 
der $ 2 of the Sherman Act is whether 
products are “reasonably interchangea- 
ble by consumers for the same pur- 
poses." United States v. E. I. duPout de 
Nemours & Co., 351 U.S. 377, 395, 76 S. 
Ct. 994, 1007, 100 L.Ed. 1264 (1956). 
Products are said to be interchangeable 
when they can be used for the same pur- 
pose, and when a purchaser is willing to 
substitute one for the other. United 
States v. Chas. Pfizer & Co., 246 F. 
Supp. 464, 468 (E.D.N.Y.1965, Mishler, 
J.). It is evident (inieed it is CBS' 
premise in this suit) that a bundle of di- 
rect licenses for network performances, 
acquired on an individual transaction 
basis, is interchangeable with a blanket 
license permitting the use of exactly the 


pendent on ASCAP und BMI to meaitor 
possible infringements by a large television 
network which performs music before mil- 
lions of viewers; certainly CBS cannot be 
expected to argue the contrary. 
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same music. Moreover, because the evi- 
dence establishes that musical composi- 
tions are fungible, a virtually unlimited 
number of combinations of compositions 
(i. e., bundles of licenses negotiated on a 
direct basis) sufficient for CBS' music 
needs would be readily interchangeable 
with a blanket license. Accordingly, the 
relevant market includes all sellers of 
performance licenses for network use, 
including ASCAP and BMI, as sellers of 
blanket licenses, and individual copy- 
right proprietors, as sellers of “direct” 
licenses. 


(25] CBS has not proven that AS- 
CAP or BMI possesses, or has attempted 
to achieve monopoly power in the market 
fcr performance rights for network use. 
In United States v. Grinnell Corp., su- 
pra, 384 U.S. at 571, 86 S.Ct. at 1704, 
and United States v. E. I. duPont de 
Nemours & Co., supra, 351 U.S. at 391. 
76 S.Ct. at 1095, the court defined mo- 
nopoly power” as the “power to control 
prices or exclude competition." CBS 
has not established that ASCAP and 
BMI have power to control the prices in 
the market for performance licenses. 
We have found that copyright proprie- 
tors would deal readily on a price basis; 
certainly the record does not establish 
that ASCAP and BMI could effectively 
control the prices at which such transac- 
tions take place. Indeed, as noted ear- 
lier, the power of ASCAP and BMI to 
control the price even of their own blan- 
ket or per-program licenses is sharply 
curtailed under the decrees. 

Nor does ASCAP or BMI have the 
power to exclude competition: there is a 
high degree of interchangeability among 
compositions, and performance rights to 
any given type of composition are avail- 
able from a number of sources if CBS 
chooses to tap them. In addition to the 


choice of a blanket license or a per-pro- 
gram license from ASCAP or BMI for 
any given type or group of compositions, 
any composition (or combination of com- 
positions) or its practical equivalent 
could be licensed from several individual 
copyrigkt proprietors. 


Finally, there is no substantial evi- 
dence that ASCAP and BMI have at- 
tempted to monopolize the market for 
performance rights for network use. 
Although at present they are the sole 
suppliers of CBS' music needs, such a 
state of affairs has resulted not from 
any violation of the antitrust laws but 
because CBS has, since the advent of 
television, found it convenient to secure 
a blanket license which, by definition, 
can be practicably obtained only through 
a collective licensing agent. The fact 
that CBS now wishes to change its long 
standing business practices does not, 
without more, convert defendants into 
monopolists. 


CBS has failed to prove that any ac- 
tivities of ASCAP and BMI and their 
members and affiliates threaten it '*with 
loss or damage by reason of any viola- 
tion of the antitru laws“ within the 
meaning of $ 16 of the Clayton Act. 
Even assuming, contrary to the evi- 
dence, that CBS has established the pos- 
sibility of an impending violation on the 
part of some individual defendants, it 
has not established the threat of loss or 
damage sufficiently to warrant the 
grant of an injunction against the issu- 
ance of blanket licenses to any television 
network, or establishing its proposed 
"per-use" system. 


The foregoing constitutes our findings 
of fact and conclusions of law. The 
complaint is dismissed. 


It is so ordered. 
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Television network brought antitrust 
action against licensing agencies for com- 
posers, writers and publishers. The District 
Court, Morris E. Lasker, J., 400 F.Supp. 737, 
dismissed complaint and network appealed. 
The Court of Appeals, Gurfein, Circuit 
Judge, held that system whereby licensing 
agencies issued blanket licenses for right to 
perform any or all of compositions in their 
repertories over network in exchange for 


fixed annual fee constituted 
“price-fixing,” in that it reduced price com- 
petition among agencies’ members and pro- 
vided a disinclination to compete and, with 
respect to television networks, system could 
nut be saved by a “market necessity” de- 
fense; thus it violated Sherman Act. 


Reversed and remanded. 


Moore, Circuit Judge, filed concurring 
opinion. 


negotiated 


1. Monopolies = 24(13) 

In television network’s antitrust action 
against licensing agencies for composers, 
writers and publishers challenging system 
whereby agencies issued blanket licenses 
for right to perform any or all of composi- 
tions in their repertories over network in 
exchange for negotiated fixed annual fee, 
evidence supported finding that direct ne- 
gotiations with copyright owners could be 
made to give adequate access to non-dra- 
matic performing rights and music zi com- 
positions, so far as they affected television 
networks. Sherman Anti-Trust Act, $ 1, 15 
U. S. C. A. § 1. 


2. Monopolies $—17(1.7, 2.5) 

Existence of viable alternative to sys- 
tem whereby licensing agencies for compos- 
ers, writers and publishers issued blanket 
licenses for right to perform any or all 
compositions in their repertories over net- 
work in exchange for negotiated fixed an- 
nual fee preciuded finding that the blanket 
licenses involved illegal tie-in or block book- 
ing, but did not preclude finding of re- 
straint of trade by fixing of prices. Sher- 
man Anti-Trust Act, § 1, 15 U.S.C.A. 8 1. 


3. Monopolies & 12(5) 

When copyright owners continue to sell 
their compositions through single agency 
with single price, competition on price by 
individual owners has been restrained and, 
even if single price was reasonable, deter- 
mination of how much each owner gets 
from common pot is artificial fixing of price 
to that member of combination for his com- 
position and, even if members of combina- 
uon are willing not only to join in blanket 
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license, but also to sell their individual per- 
forming rights separately, combination 
nevertheless tampers with price structures 
and is unlawful. Sherman Anti-Trust Act, 
§ 1, 15 U.S.C.A. § 1. 


4. Monopolies = 17(1.7) 

Price-fixing is generally unlawful per 
se, but, in some circumstances, market re- 
quirements may require acceptance of some 
form of price-fixing. Sherman Anti-Trust 
Act, § 1, 15 U.S.C.A. § 1. 


5. Monopolies = 17(1.7) 

Coercion is not essential ingredient of 
restraint of trade by price-fixing. Sherman 
Anti-Trust Act, § 1, 15 U.S.C.A. § 1. 


6. Monopolies => 17(1.8) 

That price fixed by agreement of com- 
petitors is “reasonable” is not defense to 
charge of restraint of trade by price-fixing. 
Sherman Anti-Trust Act, § 1, 15 U.S.C.A. 
§ 1. 


7. Monopolies = 17(1.8) 

Determination of “reasonableness” of 
price by a court does not save price that has 
been fixed by combination from continuing 
to be unlawful device in restraint of trade, 
absent justification of market necessity. 
Sherman Anti-Trust Act, § 1, 15 U.S.C.A. 
§ 1. 


8. Monopolies = 28(7.7) 

Nonparties who did not participate in 
government consent decree and who were 
affected by activities of defendants were 
entitled to challenge such activities under 
the antitrust laws, despite the consent de- 
cree. Sherman Anti-Trust Act, § 1, 15 U.S. 
C.A. § 1. 


9. Monopolies &17(1.10) 

System whereby licensing agencies for 
composers, writers and publishers issued 
blanket licenses for right to perform any or 
all of compositions in their repertories over 
network in exchange for negotiated fixed 
annual fee constituted “price-fixing,” in 
that it reduced price competitinn among 
members of agencies and provided a disinc- 
lination to compete and, with respect to 
television networks, system could not be 


saved by a "market necessity" defense; 
thus it violated Sherman Act. Sherman 
Anti-Trust Act, $ 1, 15 U.S.C.A. $ I. 


10. Monopolies $24(15) 

Although system under which licensing 
agencies for composers, writers and publish- 
ers issued blanke: licenses for right to per- 
form any or all compositions in their reper- 
tories over network in exchange for negoti- 
ated fixed annual fee constituted illegal 
price-fixing, where evidence in record did 
not compel finding that blanket license did 
not serve market need for those who 
deemed it desirable and objection to blanket 
license that it reduced price competition 
might be removed if agencies were required 
to provide per use licensing, district court 
must vacate dismissal of complaint and 
frame decree requiring agencies, as condi- 
tion to blanket licensing, to provide per use 
licensing. Sherman Anti-Trust Act, $ 1, 15 
U.S.C.A. 8 1. 
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Before MOORE, ANDERSON and GUR- 
FEIN, Circuit Judges. 


GURFEIN, Circuit Judge: 


The subject-matter of this appeal has 
been painstakingly set forth with clarity in 
the opinion of the District Court (Honorable 
Morris E. Lasker, Judge), 400 F.Supp. 737 


Opinion of the United States Cc irt of Appeals 
dated August 8, 


for the Second Circuit, 


(562 F.2d 13 


132 


(S.D.N.Y.1975), and we refrain from restat- 
ing the details of the evidence adduced at 
trial. We refer to that opinion for the 
evidence supporting the findings. 


Columbia Broadcasting System, Inc. 
(“CBS”) is a national television network, of 
which there are two others, National Broad- 
casting Company (“NBC”) and American 
Broadcasting Company (“ABC”). CBS has 
brought this antitrust action against the 
American Society of Composers, Authors 
and Publishers (“ASCAP”), Broadcast Mu- 
sic, Inc. (“BMI”), and their members and 
affiliates.“ These members and affiliates 
are writers and publishers of musical com- 
positions? ASCAP and BMI license the 
non-dramatic performance rights in their 
compositions. 


ASCAP and BMI issue blanket licenses 
for the right to perform any or all of the 
compositions in their repertories over the 
CBS network in exchange for a negotiated 
fixed annual fee. CBS contends that this 
method of licensing violates $$ 1 and 2 of 
the Sherman Act, 15 U.S.C. §§ 1 and 2, and 
constitutes copyright misuse. CBS sought 
an injunction under § 16 of the Clayton 
Act, 15 U.S.C. § 26, directing ASCAP and 
BMI to offer CBS perforraing rights licens- 
es on terms which reflect the actual use of 
music bv CBS, or, alternatively, enjoining 
them from offering blanket licenses to any 


1. The references hereafter to ASCAP or appel- 
lant shall be taken to include BMI, unless the 
context clearly indicates otherwise. CBS was 
one of the founders of BMI in 1939. It gave up 
its stock interest in BMI in 1959, as have the 
other two networks. BMI in still owned by 
individual broadcasters. CBS is the parent of 
CTN, the Columbia Television Network. 


2. “Writers” is a generic term which describes 
both those who supply the music, the compos- 
ers, and those who supply the lyrics, the au- 
thors. See Schwartz v. Broadcast Music, Inc., 
180 F.Supp. 322, 326 n.5 (S.D.N.Y.1959) 


3. These non-dramatic rights are called the 
"small" rights of musical compositions as Op- 
posed to the “grand” or dramatic rights. Fora 
discussion of the distinction between these 
terms, see 2 Nimmer on Copyright § 125.6 
(1976). For our purposes it is enough to note 
that while ASCAP could normally license the 
performance of a song from, for example, My 
Fair Lady, it could not license the song in the 
context of a performance in whole or part of 
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television network. CBS also sought a dec- 
laration of copyright misuse under the De- 
claratory Judgment Act, 28 U.S.C. §§ 2201, 
2202. The Disirict Court, after a trial with- 
out a jury on liability alone, dismissed the 


complaint, and CBS appeals. 


In dealing with perfor. ing rights in the 
music industry we confront conditions b. h 
in copyright law and in antitrust law which 
are sui generis. Analogy may be sought in 
each field, but the practical complexities of 
licensing musical non-dramatic performing 
rights can find no precise analogy any- 
where. In the case of ordinary products, 
persons who use them without paying for 
tnem are generally thieves. In the case of 
infringement of performing rights in musi- 
cal compositions, the infringement can be 
wholly innocent or due to the pressure and 
difficulty of obtaining mely clearance by 
individual license. This infringement as- 
pect, unknown elsewhere, except to some 
extent in the field of patents, makes the 
music industry sui generis. 


I 


A summary hisiory of ASCAP's difficul- 
ties with the antitrust laws will enable us to 
focus on the limited but difficult questions 
presented on this appeal. 


the play itself. Apparently, most uses of a 
musical composition by broadcasters, night- 
clubs and restaurants would be considered non- 
dramatic and therefore subject to license by 
ASCAP. Throughout this opinion references to 
"performing rights" refer only to performing 
rights for profit in non-dramatic performances 


Sections | and 2 of the Sherman Act state in 
relevant part 


"$ 1. Every contract, combination in the 
form of trust or otherwise, or conspiracy. in 
restraint of trade or commerce among the 
several. States, or with foreign nations, is 
declared to be illegal 

"$ 2. Every person who shall monopolize 
or attempt to monopolize, or combine or con 
spire with. any other person or persons, to 
monopolize any part of the trade or com- 
merce among the several States, or with for 
eign nations, shall be deemed guilty of 4 
musdemeanor er 
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In 1934 the Department of Just/ze filed 
suit against ASCAP seeking its dissolution 
and charging, inter alia, that through its 
pooling of individual copyrights ASCAP 
had the power to, and did, dominate the 
radio broadcasting industry. However, af- 
ter two weeks of trial, the Government 
received a continuance and the case re- 
mained dormant thereafter. 


In 1941 the Government sued ASCAP and 
BMI as unlawful combinations on the prin- 
cipal ground that the annual blanket license 
(which was the only license then offered by 
ASCAP and BMI) was in restraint of trade. 
The complaint also charged that arbitrary 
prices were being obtained for the blanket 
licenses by the illegal pooling of copyrights. 
The Government sought an order enjoining, 
inter alia, ASCAP's exclusive licensing and 
requiring a form of per use licensing. 

A consent decree resulted in 1941 by the 
terms of which ASCAP could no longer 
assert the exclusive right to license per- 
forming rights and could no longer inter- 
fere with individual licensing by its mem- 
bers. But the latter provision was itself 
illusory, because if the member licensed 
performing rights in his own copyright, he 
nevertheless had to pay the royalties de- 
rived therefrom into the ASCAP pot, thus 
affording little incentive for licensing by 
the individual member.* 


Soon after the 1941 consent decree, AS- 
CAP was sued by two hundred motion pic- 
ture theatre owners for violation of Sec- 
tions 1 and 2 of the Sherman Act. The 
problem was special to the theatre exhibi- 
tion industry which was required at that 
time to take an ASCAP blanket perform- 
ance license in order to exhibit motion pic- 
tures, the synchronized music of which had 
already been licensed to the motion picture 


$. United States v. ASCA?, Equity No. 78-388 
(S.D.N.Y., filed Aug. 30, 1934). See Note, "Mu- 
sical Monopolies and Legislative Control," 53 
Harv.L.Rev. 458, 459 (1940); Note, "Anti-AS- 
CAP Legislation and Its Judicial Interpretation, 
9 Geo.Wash.L.fiev. 713, 720 (1941) 


6. See Section III) of the 1941 Decree, United 
States v. ASCAP, 1940-43 CCH Trade Cases 
156,104 at 403 (S.D.N.Y.1941); Timberg, "The 
Antitrust Aspects of Merchandising Modern 

The ASCAP Consent 


Music: Judgment of 


producer. The specific holding by Judge 
Leibell in Alden-Rochelle, Inc. v. ASCAP, 
80 F.Supp. 888 (S.D.N.Y.1948), was that it 
was unlawfıl for ASCAP to require the 
motion pict ire producer to contract with 
distributors that the film would be shown 
only in theatres having an ASCAP perform- 
ance license. In broader terme, the decision 
held that ASCAP was a combination in 
restraint of trade because the members had 
transferred all their non-dramatic perform- 
ing rights to ASCAP and were barred from 
individually assigning such rights to motion 
picture producers. 80 F.Supp. at 894. See 
also M. Witmark & Sons v. Jensen, 80 
F.Supp. 843, 849 (D.Minn.1948).” 


At about this time, the Government be- 
gan to renegotiate the consent decree with 
ASCAP. The amended consent decree re- 
flected two important changes. First, AS- 
CAP, unlike its position under the 1941 
decree, was no longer permitted to interfere 
with the right of any of its members to 
issue a direct license to a user. The royalty 
so obtained did not have to go into the 
ASCAP pot for later distribution on some 
formula basis. Second, although ASCAP 
was still not required to issue per use licens- 
es for broadcasters, it was required to issue 
per program licenses and not to discrimi- 
nate against their free selection by licen- 
sees.’ 


The per program license is simply another 
form of blanket license. Both it and the 
“annual” blanket license permit use of any 
composition in the ASCAP inventory, and 
both permit payment by a fixed percentage 
of advertising revenues or a “flat” fee. 
The difference is that under the annual 
blanket license, the payment remains the 
same for the year regardless of whether all 


1950," 19 Law & Contemp.Prob. 294, 320 
(1954) 
7. The Alden-Rochelle decision, supra, dealt 


oniy with performing rights in motion picture 
theatres. 


8. See United States v. ASCAP, 1950-51 CCH 
Trade Cases " 62,595 at 63,753-754 (S.D.N.Y 
1950) 
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or none of the network's programs use AS- 
CAP compositions, while under the per pro- 
gram license the fee is determined by the 
number of programs using ASCAP composi- 
tions. However, neither permits the licen- 
see to pay only for those compositions 
which it actually uses, and the per program 
license should not be confused with a per 
use license.“ 


In strengthening the per program alter- 
native, the amended decree prohibits AS- 
CAP from requiring or influencing the li- 
censee to negotiate for an annual blanket 
license before negotiating for a per pro- 
gram blanket license, and prohibits discrim- 
ination against its use by price differentials. 
If the licensee and ASCAP cannot agree 
upon a fee, the matter is left to the District 
Court to determine a “reasonable fee.” 
And a prospective licensee is theoretically 


free to negotiate for non-exclusive perform- 
ance rights with any ASCAP member, with- 
out interference by ASCAP. But ASCAP 
is presently not free to negotiate for licens- 
es for the performance of particular music 
without the specific consent of the ASCAP 
member. 


Though CBS acquiesced in this arrange- 
ment for many years, it decided, some years 
ago, that it was being denied the right to 
pay only for the music it uses. It could not, 


9. Under the per program license, once there is 
any use, the amount of use is irrelevant. t 
does not matter whether one bar or twenty full 
compositions are performed in each program, 
the fee remains the same. 

The utility of the per program license ap- 
pears to be limited to broadcasters whose 
schedule consists predominantly of non-musi- 
cal programming. In any case, we unders.and 
that all three networks and virtually all com- 
mercial television stations in the United States 
hold annual“ blanket licenses. 

Under a per use license, on the contrary, the 
user would pay only for those compositions 
actually used during the program. 


10. See Sam Fox Publishing Co. v. United 
States, 366 U.S. 683, 689-90, 81 S.Ct. 1309, 6 
L.Ed.2d 604 (1961); United States v. ASCAP 
(Shenandoah Valley Broadcasting, Inc.), 331 
F.2d 117, 124 (2d Cir.), cert. denied, 377 U.S. 
997. 84 S.Ct. 1917, 12 LEd.2d 1048 (1964). 


11. We note, however, that both ABC and NBC 
have specifically retained the right to transfer 
to a per use license from a blanket license, but 
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by itself, attempt to amend the decree. In- 
stead, it brought this action, as it was enti- 
tled to do.“ In the meantime, NBC and 
ABC, while they may have other griev- 
ances, have not joined in this attack on 
blanket licensing to the networks.. 


I] 


CBS contends that the blanket licensing 
method is not only an illegal tie-in or block- 
booking which in practical terms is coercive 
in effect, but is also an illegai price-fixing 
device, a per se violation of Sherman Act 
§ 1 in rest aint of trade. 


Judge Lasker, treating the case essential- 
ly as a tie-in or block-booking case which 
required proof of coercion to establish ille- 
gality, held that the provision of the con- 
sent decree ailowing direct licensing for use 
by the individual copyright owners saved 
the scheme from being coercive and, hence, 
illegal. He found that the right of CBS to 
negotiate with individual copyright owners 
was not impractical, even if the blanket 
licensing system were not enjoined, but 
rather that the evidence indicated that if 
CBS chose to do so, it could obtain the 
performing rights it needed for use in a 
direct negotiation market without having to 
take a blanket license from ASCAP. On 


only in the event that CBS receives a per use 
license from ASCAP. 


12. Judge Lasker had the benefit of the expert 
testimony of three distinguished economists, 
Franklin M. Fisher for CBS, Robert Nathan for 
ASCAP and Peter O Steiner for BMI. The 
experts disagreed sharply on the likely future 
action of a direct negotiatio: market. Judge 
Lasker essentially accepted the Nathan view 
He found that the market forces would tend to 
create a licensing agency similar to the Harry 
Fox Agency which handles synchronization 
rights. There was testimony that it would take 
probably six munths to a year after CBS’ an- 
nouncement of its intention to go to direct 
licensing for a viable market to emerge and 
that, in the meantime, there would be some 
disinclination to deal with CBS with some at- 
tendant confusion. Mr. Nathan frankly con- 
ceded, however, that there is no actual evi- 
dence of the characteristics of a direct negotia- 
tion market in these circumstances, fur it has 
never been tned. 
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that basis, as well as on his conclusion that 
there was no uniawful price-fixing, he dis- 
missed the complaint. 


Without commenting in detail on the evi- 
dence contained in the twenty-four volumes 
of the Appendix, we note that there was 
conflicting testimony by witnesses from the 
music industry and by expert economists on 
each side. We recognize that not all net- 
work needs for music would encounter the 
same difficulty in procurement. Thus, 
theme or background music is often original 
music created by a composer on a salary 
basis for a packager of the program or for 
the network. In such case, individual nego- 
tiation for the performing rights would not 
be difficult. Where the theme or back- 
ground music has already been published, 
the name of the publisher is easily availa- 
ble. In the case of "feature" performances 
on variety shows, the obtaining of perform- 
ance rights does involve some uncertainty. 
Situations may indeed arise where the writ- 
er's consent is required and would be hard 
to get. However, even in this area CBS 
could require the outside packager or pro- 
ducer to obtain the performance rights 


13. The writer generally assigns the right 
license performing rights to the music publish- 
ers. Under the-American © of Authors and 
Composers form contracı, publishers are re- 
quired to obtain an AGAC writer's consent for 
television synchronization licenses for songs 
over ten years old, and motion picture synchro- 
nization licenses for vocal use of a composi- 
tion. The District Court, based on the testimo- 
ny, found that "[t]here is every reason to be- 
lieve that most writers would either give their 
publishers blanket consent for performance li- 
censes, or give it promptly on a use-by-use 
basis, just as they presently do regarding synch 
rights." 400 F.Supp. at 761. The upshot is 
that, as a practical matter, the networks would 
generally deal with publishers or through bro- 
kers or agencies of the publishers, rather than 
composers. See 400 F.Supp. 760-62. 


14. CBS also calls attention to one historical 
situation and to one current situation in sup- 
port of its thesis that a direct negotiation mar- 
ket will not work. It contends that when Min- 
nesota Mining and Manufacturing Company 
tried to negotiate individual licenses for per- 
forming rights on an experimental background 
music project. it allegedly met with frustration 
The District Court found, however, that CBS’ 
allegations concerning that situation were over- 
stated and, in any case, did not support CBS’ 


when he obtains the 


rights." 


synchronization 


(1] The conflicting predictions at the 
trial obviously involved psychological as 
well as economic factors, and the economic 
theory presented was an amalgam of the 
two. Prophesying the future is one of the 
less satisfactory tools of the judicial process. 
Suffice it to say that our review leads us to 
the conclusion that the essential finding of 
the District Court that such a market can 
exist is not clearly erroneous." 


(2] While this finding of the District 
Court that there is indeed a viable alterna- 
tive to the blanket license disposes of the 
charge that the blanket license involves an 
illegal tie-in or block-booking, see, e. g. 
United States v. Paramount Pictures, Inc., 
334 U.S. 131, 159, 68 S.Ct. 915, 92 L.Ed. 1260 
(1948); 17 U.Chi.L.Rev. 183 (1949); Tim- 
berg, supra note 6 at 300, it does not resolve 
the charge of restraint of trade by the 
fixing of prices. 


[3] The charge that there is a restraint 
of trade by price-fixing is founded upon the 


contentions here, 400 F.Supp. at 771-75. Its 
finding is not clearly erroneous. 

CBS also raises a subsidiary problem dealing 
with “music in the can.” Each network now 
has a large inventory of recorded programs and 
motion picture films containing music for 
which it has synchronization rights but no per- 
forming rights other than those afforded by the 
ASCAP blanket license. CBS contends that 
since it lacks performing rights the copyright 
proprietor would have an enormous leverage to 
exact a premium, because, in the absence of a 
blanket license, appellant could not telecast the 
motion picture without the music owner's con- 
sent. Ther» is a good deal of speculation in the 
record on what would happen to the amount of 
royalty for “music in the can" in various hypo- 
thetical situations, including testimony that 
CBS is so powerful a buyer that publishers 
could not afford to get into its bad graces 
This is a question of fact and the District Court 
found that "CBS has not proven that its fears 
of a 'holdup' by copyright proprietors are justi- 
fied." 40° F.Supp. at 776. In any event, it is 
hard to see how "music in the can" problems 
will be solved by an injunction against blanket 
licensing. The individual licenses would still 
have to be negotiated with some of the same 
economic problems involved. 
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conception that when any group of sellers 
or licensors continues to sell their products 
through a single agency with a single price, 
competition on price by the individual sell- 
ers has been restrained. When the single 
price includes compensation even for those 
in the combination whose wares are not 
used, it may be said that the single price 
has been increased to take care of such 
compensatory factors which are irrelevant 
to true competition. But even if the single 
price is reasonable, the determination of 
how much each copyright owner gets from 
the common pot is an artificial fixing of the 
price to that member of the combination for 
his composition.“ His distributive share of 
the common royalties may be greater than 
the royalty he would receive in a free mar- 
ket. In such case, even if the members of 
the combination are willing not only to join 
in the blanket license, but also to sell their 


individual performing rights separately, the 
combination is nevertheless a “combination 
which tampers with price structures [and 
therefore] engage(s] in an unlawful activi- 
ty.” United States v. Socony-Vacuum Oil 
Co., 310 U.S. 150, 221, 60 S.Ct. 811, 843, 84 
L.Ed. 1129 (1940).'* 


There is no doubt that when ASCAP is- 
sues a blanket license, the royalty received 
by the individual writer or publisher is the 
result of at least the threshold elimination 
of price competition for the performing 
rights in his own particular composition, 
and Judge Lasker found that musical com- 


1$. ASCAP distributes about $1,000 ($400- $500 
to the publisher or publishers; $400-$500 to 
the writer or writers) for each television net- 
work feature performance of an ASCAP com- 
position (and correspondingly lower amounts 
for theme and background uses) The royalty 
is fixed by ASCAP and not by the licensee. 
Paragraph XI of the 1950 amended decree 
requires ASCAP to distribute royalties on "a 
basis which gives primary consideration to the 
performance of the compositions 
Under the 1960 amendment, writers also have 
the option of receiving royalties under a plan 
which compensates them additionally for 
length of membership and the recognized sta- 
tus of their works. See 1560 Consent Decree, 
Section IIA) and Part | of Attachment A, 
United States v. ASCAP, 1960 CCH Trade 
Cases 69.612 at 76,469-470 (S.D.N.Y.1960). 


16. And, of course, it has long been held that the 
fact that “the object of sale is the creation or 
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positions, though not fungible, do fall into 
classes, so that one composition in a particu- 
lar class may serve the network as well as 
another in the same class. 400 F.Supp. at 
151-52. There is, moreover, some analogy 
to the patent pooling cases which broadly 
hold that the pooling of competing, and 
perhaps even non-competing, patents is ille- 
gal. See United States v. New Wrinkle, 
Inc., 342 U.S. 371, 72 S.Ct. 350, 96 L.Ed. 417 
(1952); United States v. Line Material Co., 
333 U.S. 287, 68 S.Ct. 550, 92 L.Ed. 701 
(1948).7 While these cases involved resale 
price-maintenance agreements, the broad 
language of the opinions treated the patent 
pooling agreement as elf unlawful. 


[4] Price-fixing, as we have been in- 
structed, is generally unlawful per se. 
United States v. Socony-Vacuum Oil Co., 
supra, 310 U.S. at 221, 223, 60 S.Ct. 811; 
United States v. Trenton Potteries Co., 273 
U.S. 392, 47 S.Ct. 377, 71 L.Ed. 700 (1927). 
Yet it may be that in some circumstances 
market requirements would require the ac- 
ceptance of some form of price-fixing. In 
fact, both the plaintiff here, CBS, and the 
Department of Justice, which is charged 
with enforcing the Sherman Act, recognize 
in the case of ASCAP blanket licenses what 
CBS has termed the "Per Se Rule with a 
Market-Functioning Exception". In short 
this concept holds that price-fixing is per se 
illegal except where it is absolutely neces- 
sary for the market to function at all. 


product of a man's ingenuity does not alter this 
principle." Associated Press v. United States, 
326 U.S. 1, 15, 65 S.Ct. 1416, 1422, 89 L.Ed 
2013 (1945). See Fashion Originators’ Guild v. 
Federal Trade Commission, 312 U.S. 457, 61 
S.Ct. 703, 85 L.Ed. 949 (1941). 


17. Hence, on the surface, the pool of copyrights 
may be analogized to a pool of competing pat- 
ents 


18. See united States v. New Wrinkle, Inc., 342 
U.S. 371, 377, 380, 72 S.Ct. 350, 96 L.Ed. 417 
(1952); United States v Line Material Co., 333 
U.S. 287, 308, 68 S.Ct. 550, 561, 92 L.Ed. 701 
(1948) (illegal "whether it is a price agreement 
between producers for sale or between produc- 
er and distributor for resale") (emphasis add- 
ed) 
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The question was addressed by the 
Government in the case of K 91, Ine. v. 
Gershwin Publishing Corp., 372 F.2d 1 (9th 
Cir. 1967), cert. denied, 389 U S. 1045, 88 
S.Ct. 761, 19 L.Ed.2d 838 (1968). That was 
an action for copyright infringement 
brought by several ASCAP members 
against a radio broadcaster operating in the 
state of Washington. The broadcaster de- 
fended in part on the assertion that AS- 
CAP's price-fixing as well as its commission 
of other antitrust violations constituted 
copyright misuse. It also counterclaimed 
for treble damages and injunctive relief. 
The District Court held that the copyrights 
were infringed and that the defense and 
counterclaims were insufficient. The Ninth 
Circuit, in affirming, rejected the antitrust 
defense. 


In K-91 the parties recognized that there 
was a market need for blanket licensing for 
the single radio station thcre involved; in- 
deed, they had stipv!aced that “(ijt wouid 
be commercially practicably and virtually 
impossible for defendant and almost all oth- 
er broadcasters to acgıire a separate license 
for each performance broadcast over com- 
mercial stations. 


On the petition for certiorari in an amicus 
brief, the Solicitor General, in approving 
the result reached by the Ninth Circuit, 
stated: 

"The Sherman Act has always been 
discriminatingly applied in the light of 
economic realities. There are situations 
in which competitors have been permitted 
to form joint selling agencies or other 
pooled activities, subject to strict limita- 
tions under the antitrust laws to guaran- 
tee against abuse of the collective power 
thus created. Associated Press v. United 
States, 326 U.S. 1, 65 S.Ct. 1416, 89 L.Ed. 
2013 (1945); United States v. St. Louis 
Terminal, 24 U.S. 383, 32 S.Ct. 507, 56 


19. The stipulation is quoted in Judge Lasker's 
opinion below on ASCAP's motion for summa- 
ry judgment. Columbia Broadcasting Svstem, 
Inc. v. ASCAP. 337 F Supp. 394. 400 (S. DN. Y 
1972). 


20. Memorandum of the United States as Ami- 
cus Curiae on Petition for Writ of Certiorari in 


L.Ed. 810 (1912); Appalachian Coals, Inc 
v. United States, 288 U.S. 344, 53 S.Ct 
471, 77 L.Ed. 825 (1933); Chicago Board 
of Trade v. United States, 246 US 231. 
38 S.Ct. 242, 62 L.Ed. 683 (1918) ‘his 
case appears to us to involve such a situa- 
tion. The extraordinary number of users 
spread across the land, the ease with 
which a performance may be broadcast, 
the sheer volume of copyrighted composi- 
tions, the enormous quantity of separate 
performances each year, the impractica- 
bility of negotiating individual licenses 
for each composition, and the ephemeral 
nature of each performance all combine 
to create unique market conditions for 
performance rights to recorded music. 
“If this market is to function at all, 
there must be—at least with respect w 
licensing the rerformance of recorded 
music—somc kind of central licensing 
agency by which copyright holders may 
offer their works in a common pool to all 
who wish to use them." * 
The Solicitor General recognized that for 
some broadcasters uirect licensing might be 
possible and more desirable, and that tech- 
nological changes, such as in computer tech- 
nology, might eliminate the need for the 
blanket license. He found, however, that 
market necessity may justify "bulk licens- 
ing of recorded music" where no "practical 
alternatives exist" u and concluded that on 
the record in that radio-broadcasting case 
the ASCAP blanket license to the radio 
station did not violate the antitrust laws. 
This "market necessity" concept, as a 
very limited and narrow exception to the 
per se rule against price-fixing, is not with- 
out merit. It would seem reasonable to 
conclude that Section 1 of the Sherman Act, 
which prohibits combinations in restraint of 
trade, should be construed so us not to 
prohibit the very trade it was intended to 


the Supreme Court of the United States, K-91, 


Inc. v. Gershwin Publishing Corp., No. 147, 
dated December, 1967 at 10-11 ("Amicus 
Brief”) 

21. Id. at 13. 
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protect. We do not quarrel, therefore, 
with the result reached by the Ninth Circuit 
in K-91. 


In this case, by contrast, Judge Lasker 
found that, with respect to the television 
networks, a “practical alternative"—the 
free direct negotiation market—can exist 
even beside the blanket license. It would 
seem to follow a fortiori that the direct 
negotiating market can surely exist if the 
blanket license is eliminated. 


The dilemma here is that if the blanket 
licensing system ` ed as block-booking, 
the availability c ct negotiating mar- 
ket does save it fru being “coercive.” On 
the other hand, if the blanket licensing sys- 
tem is held to be price-fixing in restraint of 
trade, the very availability of a direct nego- 

ting market would tend to make the 
„ianket license less of a "market necessity." 


Curiously, though appellant now focuses its 
principal attack on the blanket license as a 
price-fixing device, it was appellant which 
throughout the trial tendered proof upon 
proof that a direct negotiating market 


posed severe practical problems. If that is 
true, such proof tends to demonstrate a 
need for the availability of an alternative 
blanket license. Oa the other hand, it was 
ASCAP which attempted to prove that a 
direct negotiating market can be made to 
exist even in competition with the blanket 
license. This raises the question, paradoxi- 
cally, whether if that be true, the blanket 
license can nonetheless continue to be re- 
garded as a market necessity. Thus, if we 
pose the issue as tie-in or block-booking, the 
absence of coercion supports the view of the 
District Court if we accept its finding that 
a direct negotiating market is feasible. On 
the other hand, if we pose the issue as 
restraint of trade through price-fixing, the 
22. The narrowness of the exception is empha 

sized by the circumstance that it is difficult 

even to imagine another industry where such à 


"market necessity" defense would be applica- 
bie. 


23. Cf. United States v. Trenton Potteries Co., 
273 U.S. 392, 396-97, 47 S.Ct. 377, 71 L.Ed. 700 
(1927). We also note that the costs of litigat 
ing the issue of what is a "reasonable" fee in 
the Southern District of New York would dis 
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very finding that a direct negotiating mar- 
ket is feasible tends to undermine the need 
for the blanket license as a market necessi- 
ty 


[5] Several arguments have been ad- 
vanced to refute the contention that the 
blanket license is itself a price-fixing mech- 
anism in restraint of trade. The District 
Court met the price-fixing argument by 
suggesting that price-fixing has been sus- 
tained in patent cases in the absence of 
coercion. It cited Zenith Radio Corp. v 
Hazeltine Research, Inc., 395 U.S. 100, 89 
S.Ct. 1562, 23 L.Ed.2d 129 (1969), and Auto- 
matic Radio Manufacturing Co. v. Hazeltine 
Research, Inc., 339 U.S. 827, 70 S.Ct. 894, 94 
L.Ed. 1312 (1950), for the proposition that 
"the critical difference between an illegal 
licensing ar rangement and a legal one is the 
fact of coercion or compulsion by the licen- 
sor." 400 F.Supp. at 749. The Hazeitine 
cases did not involve a restraint of trade by 
price-fixing, however, for these were cases 
in which a single trader, Hazeltine, owned 
and licensed all the patents involved. Coer- 
cion is simply not an essential ingredient of 
price-fixing. Cf. United States v. Socony- 
Vacuum Oil Co., supra, 310 U.S. at 225 n.59, 
60 S.Ct. 811. 


(6, 7] Another price-fixing defense as- 
serted by ASCAP and accepted by the 
Ninth Circuit in K-91 is that the consent 
decree insulated ASCAP against the re- 
straint of trade charge on the ground that 
the price of the blanket license was "rea 
sonable," since resort to the District Court 
was available to determine "reasonable- 
ness." That a price fixed by the agreement 
of competitors is "reasonable" is not a de- 
fense, however. Nor do we think that the 
determination of the “reasonableness” of 


courage some users from taking advantage of 
this provision in the decree. In fact, in the 
27-year existence of the provision, the cousent 
decree judge has never had to fix a "reasona- 
ble fee for an ASCAP blanket iücense. 
Finally, we note that this defense would not 
be available to BMI because its consent decree 
has no provision providing recourse o the Dis- 
uct Court to determine a "reasonaule” fee in 
cases of disagreement between the partes 


(562 F.2d 130). 
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the price by a court saves the price that has 
been fixed by a combination from continu- 
ing to be an ur!awful device in restraint of 
trade, absent the justification of market 
necessity. In the K-91 situation, the resort 
to judicial supervision was adequate for the 
simple reason that there was no other solu- 
tion possible. The provision in the consent 
decree for resort to the District Court if 
there is a dispute ou the reasonableness of 
the blanket license fee was highly desirable 
in the K-91 situation, because there it rep- 
resented a threatening veto to gross over- 
reaching. On the other hand, when a com- 
petitive market is available, as the District 
Court found to be the case here, the deter- 
mination of price by a judge can hardly be 
the equivalent of a price determined by a 
competitive market. For a price fixed by a 
judge, no matter what his personal compe- 
tence, is not a true reflection of competitive 
market forces. The price, no matter how 
reasonable, if determined on the imprima- 
tur of a cours, remains the product of non- 
competitive forces. 


[8] Nor is ASCAP “disinfected” by the 
Government consent decree, see K-91, su- 
pra at 4; such a decree does not “consti- 
tutle] an implied partial repeal of the anti- 
trust laws.” 337 F.Supp. at 399-400. A 
consent decree has no such potency. Non- 
parties who did not participate in the settle- 
ment, and who are affected by ASCAP's 
activities may challenge them under the 
antitrust laws. See Sam Fox Publishing 
Co. v. United States, 366 U.S. 683, 689-90, 
81 S.Ct. 1309, 6 L.Ed.2d 604 (1961); United 
States v. ASCAP (Shenandoah Valley 
Broadcasting, Inc.), 331 F.2d 117, 124 (2d 
Cir.), cert. denied, 377 U.S. 997, 84 S.Ct. 
1917, 12 L.Ed.2d 1048 (1964). 


As the Supreme Court has noted, subse- 
quent to the K-91 decision, a consent de- 
cree, as it affects the parties themselves, is 
simply a compromise based on many fac- 


24. See Amicus Brief, supra note 20 at 14 


25. We do not impiv that a government consent 
decive sh wild Fe pven no > ight at all, espe- 
cially since the Department of J'stice has the 
responsibility for enforcing the Sherman Act. 

But it is not even clear that the problems 


tors. United States v. Armour & Co., 402 
U.S. 673, 681—82, 91 S.Ct. 1752, 29 L.Ed.2d 
256 (1971). In ^istorical fact, the govern- 
ment lawyer who negotiated the 1950 de- 
cree has stated thai the "District Judge 
who entered the judgment, in conformity 
with the prevailing practice, gave no indica- 
tion as to the legality or illegality of AS- 
CAP's past organization or contemplated 
reorganization, or of its old or new prac- 
tices.” Timberg, supra note 6, at 295 n.2. 
And more recently, as the Solicitor General 
noted in his amicus brief in K-91: “[pJri- 
vate parties, of course, always have the 
option of seeking relief in their own behalf, 
notwithstanding any consent decree accept- 
ed by the government." * The Government 
consent decree do.s not insulate ASCAP 
from the claims of private plaintiffs.” 


Finally, ASCAP argues, as its basic 
premise, that the blanket license of the 
performance rights in all the copyrights in 
the Society's basket is so different from the 
performing right in each separate copyright 
that the claim of trade restraint by price- 
fixing is precluded. It urges that the col- 
lective activity necessary for the blanket 
license does not amount to price-fixing of 
the individual performing rights since the 
network can still bargain for such individu- 
al performing rights with each copyright 
owner separately. The argument that if 
one does not want the blanket license he 
need not take it is plausible. Yet the very 
availability of the blanket license itself in- 
volves the fixing of a collective price, which 
must, inevitably, permit the individual 
copyright owner to choose the blanket 
license as his medium of licensing in prefer- 
ence to individual bargaining. The blanket 
license dulls his incentive to compete. 
"[T]he fact that an agreement to restrain 
trade does not inhibit competition in all of 
the objects of that trade cannot save it 
from the condemnation of the Sherman 
Act.” See Associated Press v. United 


presented in this action are coeval with those 
which surfaced almost 30 years ago when this 
decree was negotiated. We have had a more 
recent indication of the government's ‘iews 
moreover, in its amicus brief in K-91 
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States, 326 U.S. 1, 17, 65 S.Ct. 1416, 1423, 89 
L.Ed. 2013 (1945). 

ASCAP analogizes a blanket license to a 
symphony orchestra, in which the ensemble 
is different from the individual musicians 
and which may therefore law: ully command 
a price which is different and higher than 
the price for each musician’s performance. 
The fallacy is that when the orchestra plays 
as an ensemble it represents the only prod- 
uct of its kind. Here each composer, by 
contrast, records his own solo for separate 
broadcast. The musicians in an orchestra 
are not competitors; the contributors of 
copyrights for the blanket license in many 
situations are, and it is their price competi- 
tion among themselves that is affected by 
the blanket license. 


[9] We therefore conclude that the AS- 


CAP blanket license in its present form is 
price-fixing and with respect to the televi- 
sion networks cannot be saved by a “market 
necessity” defense. It therefore constitutes 
a violation of § 1 of the Sherman Act. We 
accordingly reverse the District Court's dis- 
missal of the complaint.“ 


III 


The trial below was on liability alone, and 
in view of the dismissal of the complaint no 


separate evidence was taken on remedy. In. 


reversing the dismissal of the complaint we 
do not fashion the remedy. We think it 
useful, however, to offer some guidelines to 


28. In not reaching the same result as the Ninth 
Circuit did in K-91, we, in no way, intimate 
that we would have held the blanket license to 
the single radio station to be unlawful, or that 
the blanket licenses given by ASCAP generally 
are unlawful. The K-91 result was, in our 
view, entirely justifiable as an example of mar- 
ket necessity. Indeed, CBS concedes that mar- 
ket necessity would probably justify ASCAP 
blanket licenses for restaurants, night clubs, 
skating rinks and even radio stations. 


27. We recognize that CBS contends that à 
blanket licensing system overhanging the rnar- 
xet in any combination of circumstances will 
necessarily affect the price for each set of indi- 
vidual performing rights. On this record we 
are not convinced that this is necessarily so. 
And the District Court found the contrary 

CBS has asserted that an individual member 
of ASCAP, thrown into a direct negotiating 
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the District Court in its selection of reme- 
dies. 


[10] Normally, after a finding of price- 
fixing, the remedy is an injunction against 
the price-fixing—in this case, the blanket 
license. We think, however, that if on re- 
mand a remedy can be fashioned which will 
ensure that the blanket license will not 
affect the price or negotiations for direct 
licenses, the blanket license need not be 
prohibited in all circumstances.” The blan- 
ket license is not simply a "naked restraint" 
ineluctably doomed to extinction. There is 
not enough evidence in the present record 
to compel a finding that the blanket license 
does not serve a market need for those who 
wish full protection against infringement 
cuits or who, for some other business rea- 
son, deem tne blanket license desirable. 
The blanket license includes a practical cov- 
enant not to sue for infringement of any 
ASCAP copyright as well as an indemnifi- 
cation against suits by others. 


Our objection to the blanket license is 
that it reduces price competition among the 
members and provides a disinclination to 
compete. We think ‘hat these objections 
may be removed if A3CAP itself is required 
to provide some form of per use licensing 
which will ensure competition among the 
individual members with respect to those 
networks which wish to engage in per use 
licensing.” 


market he t time, will tend to measure 
the roya.. s for a particular performing 
right by the roy ty he has actually been rece:v- 
ing from ASCAP as his share under the blanket 
license. Considering the counterforce of the 
strong bargaining power oí CBS, we cannot 
accept this as more than a theoretical assump- 
uon. Until some alternative method has actu- 
ally been allow to function for some time, 
contemporaneous.y with the blanket license, no 
man can say for certain that CBS' fears will 
prove inevitably to be true. 


28. On remand, we think it would be appropri 
ate for the District Court to invite the Depart- 
ment of Justice to participate or express its 
view on the appropriate remedy 

We also emphasize that in the foregoing dis- 
cussion of remedy, "ASCAP" also includes ap- 
pellant BMI. See note |, supra. 
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We reverse the judgment dismissing the 
complaint and remand to the District Court 
for further proceedings in accordance here- 
with? If the District Court considers it 
appropriate, it may fashion interim relief as 
well. No costs. 


MOORE, Circuit Judge (concurring): 


I concur in the majority's conclusion to 
remand for further proceedings so that such 
proof and argument as may be required, 
may be presented as will enable the court, 
and hopefully the parties as well, to evolve 
a practical method of adding to ASCAP's 
repertory per use licensing. Since future 
proceedings will be directed to that issue, 
my points of disagreement will not even 
rise to the status of that legal vacuity 
known as “dicta”. However, I do not agree 
that "the ASCAP bianket license in its 
present form is price-fixing and with re- 
spect to the television networks cannot be 
saved by a 'market necessity defense." 


Market necessity is recognized by the ma- 
jority as “not without merit" and certainly 
K-91, Inc. v. Gershwin Publishing Corp., 
372 F 2d 1 (9th Cir. 1967), cert. denied, 389 
U.S. 1045, 88 S.Ct. 761, 19 L.Ed.2d 838 
(1968), and the Solicitor General's accompa- 
nying amicus brief would support this view. 


29. As noted, CBS also claims violation of $ 2 of 
the Sherman Act. We need not go into the 
legal arguments on this point because they are 
grounded on its factual claim that there ‘are 
barriers to direct licensing and “bypass” of the 
ASCAP bianket license. The District Court, as 


noted, rejected this contention and its findings 
are not clearly erroneous. The $ 2 claim must 
therefore fail at this time and on this record 

We dispose of CBS' claim of copyright mis 
use in the same manner and for essentiallv the 
same reasons as the § | claim 
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DOCKET NO. 75-7600 


AMERICAN SOCIETY OF COMPOSERS, AUTHORS, 


AND PUBLISHERS, et al., 
— — 


Defendants-Appellees * / ig 
y "Ad T j F, — 


A petition for a rehearing having been filed herein 


by counsel for the defendant-appellee, American Society of Compcsers, 
Authors and Publishers 


Upon consideration thereof, it is 


Ordered that said petition be and hereby is denied. 


« 
FUSAAO, 
Clerk 
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Orders of the United States Court of Appeals 
for the Second Circuit Upon Petition for 

Rehearing and Suggestion for Rehearing In 
Banc, entered December 6, 1977 


| MOORE, Circuit Judge: 


I vote to dany the petition for rehraring with 
a suggestion of rehearing en banc. I do so only on the 
theory that Part III of the majority opinion remanding for 
further proceedings requires consideration by the trial 
court after proof and/or argument of the effect on price 
competition of the blanket license and some form of per use 
license. Proof should also be developed which will support 
or disprove the majority's assumption (thus far unsupported 
by proof as I see it) that the blanket license "reduces 
price competition among the members and provides a dis- 
inclination to compete". (p. 5189). Such lack of evidence 
is also conceded by the majority with respect to a finding 
on "market need". In short, I believe that a rehearing 
at this time would be premature. 

As for ASCAP's argument tnat further proceedings 
| "will be time consuming and expensive" and as for their 
desire to try.many other issues, this would be a situation 
of their own making. It would seem to me that the issue 
|of a practical and workable blanket-per use decree need 
| not be befogged by a contention that "CBS's market power is 


| too great". 
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action be reheard en banc having been filed herein by counsol for 
the defendant-appellee, American Society of Composers,Authors and 


Publishers, and no active judge or judge who was a member of the 
panel having requested that a vote be taken on said suggestion, 


Upon consideration thereof, it is 


Ordered that said petition be and it hereby is DENIED. 
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BROADCAST MUSIC, INC. et 
al, Petitioners, 


v. 


COLUMBIA BROADCASTING 
SYSTEM, INC., et al. 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, et 
al, Petitioners, 


COLUMBIA BROADCASTING 
SYSTEM, INC, et al 


Nos. 77-1578, 77-1583. 


Argu- Jan. 15, 1979. 
Decided April 17, 1979. 


Television network brought antitrust 
suit against licensing agencies for compos- 
ers, writers and publishers and their mem- 
bers and affiliates, alleging that the system 
by which the agencies received fees for the 
issuance of blanket licenses to perform 
copyrighted musical compositions amounted 
to illegal price fixing. The United States 
District Court for the Southern District of 
New York, 400 F.Supp. 737, dismissed the 
complaint, and appeal was taken. The 
Court of Appeals, 562 F.2d 130, reversed 
and remanded for consideration of the ap- 
propriate remedy, holding that the blanket 
license arrangement was a form of price 
fixing that was per se illegal under the 
man Act. Certiorari was granted, and 
the United States Supreme Court, Mr. Jus- 
tice White, held that although the blanket 
license fee was set by the licensing agencies 
rather than by competition among individu- 
al copyright owners and although it was a 
fee for the use of any compositions covered 
by the license, where the blanket license 
arrangement accompanied the integration 
of sales, monitoring and enforcement 
against unauthorized copyright use, which 
would present difficult and expensive prob- 
lems if left to individual users and copy- 
right owners, and where it appeared that 
the blanket license had provided an accepta- 


ble mechanism for at least a large part of 
the market for the performing rights to 
copyrighted musical compositions, the is- 
suance of such blanket licenses did not con- 
stitute price fixing that was per se uniaw- 
ful under the antitrust laws. 


Judgment of the Court of Appeals re- 
versed and remanded. 


Mr. Justice Stevens concurred in part 
and dissented in part and filed opinion. 


1. Monopolies ¢= 12(1.2) 

The do trine that certain agreements 
or practices „re so plainly anticompetitive 
and so often lack any: eming virtue that 
they are conclusively - assumed illegal with- 
out further examination under the rule of 
reason that is generally applied in Sherman 
Act cases is a valid and useful tool of anti- 
trust policy and enforcement; however, it is 
only after considerable experience with 
business practices that courts classify them 
as per se vio ations of the Sherman Act. 
Sherman Anti-Trust Act, §§ 1,2 15 US. 
CA. §§ 1,2 


2. Monopolies ¢=17(1.7) 

For purpose of determining whether 
challenged conduct falls within or without 
the category to which c^ rts apply the label 
"per se price fixing," « literal approach to 
the definition of "price fixing" is overly 
simplistie and often overbroad; for exam- 
ple, when two partners set the price of their 
goods or services they are literally “price 
fixing" but they are not thereby in per se 
violation of the Sherman Act. Sherman 
Anti-Trust Act, $$ 1. 2, 15 U.SC.A. $85 1. 2 


See publication Words and Phrases 
for other judicial constructions and 
definitions. 


3. Monopolies 287.7) 

A consent judgment, even when en- 
tered at the behest of the antitrust division, 
does not immunize the defendant from lia- 
bility for actions, including those contem- 
plated by the decree, that violate the rights 
of nonparties. Sherman Anti-Trust Act, 


$8 1, 2, 15 U.S.C.A. §§ 1, 2 
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4. Monopolies &>28(7.7) 

Though television network which al- 
leged that licensing agencies’ practices vio- 
lated antitrust laws was not bound by ac- 
tion of antitrust division in settling by con- 
seni decree prior antitrust action against 
the agencies, the consent decree, which im- 
posed tight restrictions on the agencies’ op- 
erations, was a fact of economic and legal 
life in the industry which the Court of 
Appeals should not have completely ignored 
in determining whether the licensing agen- 
cies' practices were per se antitrust viola- 
tions. Sherman Anti-Trust Act, $8 1, 2, 15 
U.S. C. A. $8 1, 2. 


5. Copyrights and Intellectual Property 
$248 
Under the copyright laws, those » 
publicly perform copyrighted music hav. 
the burden of obtaining orior consent. 17 
U.S.C.A. $ 506. 


6. Copyrights and Inteliectual Property 
2 36 

Nothing in the Copyright Act of 1976 
indicates in the slightest that Congress in- 
tended to weaken the rights of copyright 
owners to control the public performance of 
musical compositions; quite the contrary is 
true. 17 U.S.C.A. $ 506. 

7. Monopolies 1205) 

The copyright law confers no rights on 
copyright owners to fix prices among them- 
selves or otherwise to violate antitrust laws. 
7 U.S.C.A. 5 506; Sherman Anti-Trust 
Act, §§ 1, 2, 15 U.S. C. A. §§ 1,2 


8. Copyrights and Intellectual Property 
$36 


Because a musical composition can be 
“sonsumed” by many different people at 
the same time and without the creator's 
knowledge, the owner has no real way to 
demand reimbursement for the use of his 
property except through the copyright laws 
and an effective way to enforce those legal 
rights. 17 U.S.C.A. $ 506. 


9. Meaopolies 4» 12(1.2) 


In characterizing conduct that alleged- 
ly violates anti.rust laws under the per se 


(99 S. 


LE 
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rule, court's inquiry must focus on whether 
the effect and, when it tends to show ef- 
fect, the purpose of the practice is to 
threaten the proper operation of our pre- 
dominantly free market economy, that is, 
whether the practice facially appears to be 
one that would always or almost always 
tend to restrict competition and decrease 
output, and in what portion of the market, 
or whether the practice appears desigred to 
increase economic efficien.y and render 
markets more rather than less competitive. 
Sherman Anti-Trust Act, $8 1, 2, 15 US. 
C.A. $8 1, 2. 


10. Monopolies $217(1.10) 

Issuance by licensing agencies of blan- 
ket licenses to copyrighted musical composi- 
tions giving licensees the right for a stated 
term to perform any and all compositions 
owned by the agencies' members or affili- 
ates in exchange for fees orflinarily 
amounting to a percentage of total reve- 
nues or a flat dollar amount and not direct- 
ly dependent ou the amount or type of 
music used did not .onstitute price fixing 
that was per se unlawful under the anti- 
trust laws. Sherman Anti-Trust Act, $5 1, 
2, 15 U.S. C. A. 95 1, 2. 


11. Monopolies &17(1.7\, 2001) 

Not all arrangements among actual or 
potential competitors that have an impact 
on price are per se violations of the Sher- 
man Act or even unreasonable restraints; 
mergers among competitors eliminate com- 
petition, including price competition, but 
are not per se illegal and joint ventures and 
other cooperative arrangements are also not 
usually unlawful as price-fixing schemes, 
when the agrr ment on price is necessary to 
market the }- duct at all. Sherman Anti- 
Trust Act, §§ 1, 2, 15 U S.C. A. §§ 1, 2. 


12. Monopolies 125) 

Under circumstances ineluding fact 
that, over the years and in the face of 
available alternatives, arrangement where- 
by licensing agencies issued blanket licenses 
giving licensees right for a stated term to 
perform any and all musical compositions 
owned by members or affiliates of the li- 
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censing agencies had provided an acceptable 
mechanism for at least a large part of the 
market for performing rights to copyright- 
ed musical compositions and where the 
blanket license plan accompanied the inte- 
gration of sales, monitoring and enforce- 
ment against unauthorized copyright use, 
ali of which would be difficult and expen- 
sive problems if lef. to individual users and 
owners, blanket license practice could not 
automatically be declared per se illegal un- 
der the Sherman Act but, rather, should be 
subjected to a more discriminating exami- 
natior under the rule of reason. Sherman 
Anti-Trust Act, 88 1, 2, 15 U.S.C.A. $8 1,2. 


Syllabus * 

Respondent Columbia Broadcasting 
System, Inc. (CBS), brought this action 
against petitioners, American Society of 
Composers Authors e:..l Publishers (AS- 
CAP) and Broadcast Music, Inc. (BMI), and 
their members and affiliates, alleging, inter 
alia, that the issuance by ASCAP and BMI 
to CBS of blanket licenses to copyrighted 
musical compositions at fees negotiated by 
them is illegal price fixing under the anti- 
trust laws. Blanket licenses give the licen- 
sees the right to perform any and all of the 
compositions owned by the members or af- 
filiates as often as the licensees desire for 2 
stated term. Fees for blanket licenses are 
ordinarily a percentage of total revenues or 
a flat don amount, and do not directly 
depend on the amount or type of music 
used. After a trial limited to the issue of 
liability, the District Court dismissed the 
complaint, holding, inter alia, that the blan- 
ket license was not price fixing and a per se 
violation of the Sherman Act. The Court 


of Appeals reversed and remandec for con- ` 


sideration of the appropriate remedy, hold- 
ing that the blanket license issued to televi- 
sion networks was a form of price fixing 
illegal per se under the Sherman Act and 
established copyrigh. misuse. Held: The 
issuance by ASCAP and BMI of blanket 
licenses does not constitute price fixing per 
* The syllabus constitutes no Part of the opinion 


of the Court but has been prepared by the 
Reporter of Decisions for the corvenience of 


se unlawful under the antitrust laws. Pp. 
1556-1565. 


(a) “It is only after considerable expe- 
rience with certain business relationships 
that courts classify them as per se viola- 
tions of the Sherman Act.” United States 
v. Topco Associates, Inc., 405 U.S. 596, 607 
608, 92 S.Ct. 1126, 1133-1134, 31 L. Ed. 2d 
515. And though there has deen rather 
intensive antitrust scrutiny of ASCAP and 
BMI and their blanket licenses, that experi- 
ence hardly counsels that this Court should 
outlaw the blanket license as a per se re- 
straint of trade. Furthermere, the United 
States, by its amicus brief in the present 
case, urges that the blanket licenses, which 
consent dec-ees in earlier actions by the 
Government authorize ASCAP and BMI to 
issue to television networks, are not per se 
violations of the Sherman Act. And Con- 
gress, in the Copyright Act of 1976, has 
itself chosen to employ the blanket license 
and similar practices. Thus, there is no 
nearly universal view :hat the blanket li- 
censes are a form of price fixing subject to 
automatic condemnation under the Sher- 
man Act, rather than to a careful assess- 
ment under the rule of reason generaily 
applied in Sherman Act cases. Pp. 1556- 
1560. 


(b) In charaeterizing the conduct of is- 
suing blanket licenses under the per se rule, 
this Court's inquiry must focus on whether 
the effect and, here because it tends to 
shew effect, ine purpose of the practice are 
to threaten the proper operation of a pre- 
dominantly free market economy. The 
blanket license is not a “naked restrain[t] of 
trade with no purpose except stifling of 
competition,” White Motor Co. v. United 
States, 372 U.S. 253, 263, 83 S.Ct. 696, 702, 9 
L.Ed.2d 738, but rather accompanies the 
integration of sales, monitoring, and en- 
forcement against unauthorized copyright 
use, which would be difficult and expensive 
problems if left to individual users and 
copyright owners. Although the blanket 

the reader. See United States v. Detroit Tim- 


ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 
282, 287, 50 L.Ed. 499. 
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license fee is set by ASCAP and BMI rather 
than by competition among individual copy- 
right owners, and although it is a fee for 
the use of any of the compositions covered 
by the license, the license cannot be wholly 
equated with a simple horizontal arrange- 
ment among competitors and is quite dif- 
ferent from anything any individual owner 
could issue. In light of the background, 
which plainly indicates that over the years, 
and in the face of available alternatives 
including direct negotiation with individual 
copyright owners, the blanket license has 
provided an acceptable mechanism for at 
least a large part of the market for the 
performing rights to copyrighted musical 
compositions, it cannot automatically be de- 
clared illegal in all of its many manifesta- 
tions. Rather, it should be subjected to a 
more discriminating examination under the 
rule of reason. Pp. 1560-1565. 

(c) The Court of Appeals’ judgment 
holding that the licensing practices of AS- 
CAP and BMI are per se violations of the 
Sherman Act, and the copyright misuse 
judgment dependent thereon, are reversed 
and the case is remanded for further pro- 
ceedings to consider any unresolved issues 
that CBS may have properly brought to the 
Court of Appeals, including an assessment 
under the rule of reason of the blanket 
license as employed in the television indus- 
try. P. 1568. 

2 Cir., 562 F.2d 130, reversed and re- 
manded. 


Jay H. Topkis, New York City, for peti- 
tioners in No. 77-1583. 

Amalya L. Kearse, New York City, for 
petitioners in No. 77-1578. 

Frank H. Easterbrook, Washington, D. C., 
for the United States, as amicus curiae, by 
special leave of Court. 

Alan J. Hruska, New York City, for re- 
spondents in both cases. 

1. The District Court certified the case as a 


defendant class action. CBS, Inc. v. ASC, 
400 F.Supp. 737, 741 n. 2 (S.D.N.Y.1975). 


2. 400 F.Supp., at 771, quoting a CBS witness. 
CBS is aiso a leading music publisher, with 
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Mr. Justice WHITE delivered the opinion 
of the Court. 


This case involves an action under the 
antitrust and copyright laws brought by 
respondent Columbia Broadcasting System, 
Inc. (CBS), against petitioners, American 
Society of Composers, Authors and Publish- 
ers (ASCAP) and Broadcast Music, Inc. 
(BMI) and their members and affiliates.! 
The basic question presented is whether the 
issuance by ASCAP and BMI to CBS of 
blanket licenses to copyrighted musical 
compositions at fees negotiated by them is 
price fixing per se unlawful under the anti- 
tru:t laws. 


I 


CBS operates one of three national com- 
mercial television networks, supplying pro- 
grams to approximately 200 affiliated sta- 
tior; and telecasting approximately 7,500 
nevwork programs per year. Many, but not 
all, of these programs make use of copy- 
righted music recorded on the soundtrack. 
CBS also owns television and radio stations 
in various cities. It is "the giant of the 
world in the use of music rights," the “No. 1 
outlet in the history of entertainment.“ 


Since 1897 the copyright laws have vested 
in the owner of a copyrighted musical com- 
position the exclusive right to perform the 
work publicly for profit? but the legal right 
is not self-enforcing. In 1914 Victor Her- 
bert and a handful of other composers or- 
ganizei ASCAP because those who per- 
formed copyrighted music for profit were 
so numerous and widespread, and most per- 
formances so fleeting, that as a practical 
matter it was impossible for the many indi- 
vidual copyright owners to negotiate with 
and license the users and to detect unau- 
thorized uses. “ASCAP was organized as a 

publishing subsidiaries affiliated with both AS- 

CAP and EB and is the world's largest manu- 

facturer ana seller of records and tapes. Ibid. 


3. Act of Jan. 6, 1897, ch. 4, 29 Stat. 481. 


B 
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‘clearing-bouse’ for copyright owners and 
users to solve these problems" associated 
with the licensing of music. CBS, Inc. v. 
ASCAP, 400 F.Supp. 737, 741 (S.D.N.Y. 
1975). As ASCAP operates today, its 22,000 
members grant it nonexclusive rights to 
license nondramatic performances of their 
works, and ASCAP issues licenses and dis- 
tributes royalties to copyright owners in 
accordance with a schedule reflecting the 
nature and amount of the use of their music 
and other factors. 


BMI, a nonprofit corporation owned by 
members of the broadcasting industry,‘ was 
organized in 1939, is affiliated with or rep- 
resents some 10,000 publishing companies 
and 20,000 zuthors and composers, and op- 


erates in much the same manner as ASCAP. 


Almost every domestic copyrighted compo- 
sition is in the repertory either of ASCAP, 
with a total of three million compositions, 
or of BMI, with one million. 


Both organizations operate primarily 
through blanket licenses, which give the 
licensees the right to perform any and all of 
the compositions owned by the members or 
affiliates as often as the licensees desire for 
a stated term. Fees for blanket licenses are 
ordinarily a percentage of total revenues or 
a flat doilar amount, and do not directly 
depend on the amount or type of music 
used. Radio and television broadcasters are 
the largest users of music, and almost all of 
them hold blanket licenses from both AS- 
CAP and BMI. Until this litigation, CBS 
held blanket licenses from both organiza- 
tions for its television network on a contin- 
uous basis since the late 1940’s and had 


4. CBS was a leader of the broadcasters who 
formed BMI, but it disposed of all of its interest 
in the corporation in 1959. 400 F.Supp., at 742. 


5. Unless che context indicates otherwise, refer- 
ences to ASCAP alone in this opinion usually 
apply to BMI as well. See n. 20, infra. 


6 15 U.S.C. §§ 1 and 2. 
7. CBS seeks injunctive relief for the antitrust 


violations arid a declaration of copyright mis- 
use. 400 F.Supp., at 741. 


never attempted to secure any other form 
of license from either ASCAP * or any of its 
members. 400 F.Supp., at 752-754. 


The complaint filed by CBS charged vari- 
ous violations of the Sherman Act * and the 
copyright laws.’ CBS argued that ASCAP 
and BMI are unlawful monopolies and that 
the blanket license is illegal price fixing, an 
unlawful tying arrangement, a concerted 
refusal to deal, and a misuse of copyrights. 
The District Court, though denying summa- 
ry judgment to certain defendants, ruled 
that the practice did not fall within the per 
se ruie. CBS, Inc. v. ASCAP, 337 F.Supp. 
394, 398 (S.D.N.Y.1972). After an eight- 
week trial, limited to the issue of liability, 
the court dismissed the complaint, rejecting 
agair the claim that the blanket license was 
price fixing and a per se violation of $ 1 of 
the Sherman Act, and hoiding that since 
direct negotiation with individual copyright 
owners is available and feasible there is no 
undue restraint of trade, illegal tying, mis- 
use of copyrights, or "^onopolization. 400 
F.Supp., at 781-783. 

Though agreeing with the District 
Court's factfinding and nov disturbing its 
legal conclusions on the other antitrust the- 
ories of liability, the Court of Appeals held 
that the blanket license issued to television 
networks was a form of price fixing illegal 
per se under the Sherman Act. CBS, Inc. v. 
ASCAP, 562 F.2d 130, 140 (CA2 1977). This 
conclusion, without more, settled the issue 
of liability under the Sherman Act, estab- 
lished copyright misuse? and required re- 
versal of the District Court's judgment, as 


8. The Court of Appeals affirmed the District 
Court's rejection of CBS's monopolization and 
tying contentions but did not rule on the Dis- 
trict Court's conclusion that the blanket license 
was not an unreasonabie restraint of trade. 
See CBS, Inc. v. ASCAP, 562 F.2d 130, 132, 
135, 141 n. 29 (CA2 1977). 


9. At CBS's suggestion, the Court of Appeals 
held that the challenged conduct constituted 
misuse of copyrights solely on the basis of its 
finding of unlawful price fixing. 562 F.2d, at 
141 n. 29. 
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‚well as a remand to consider the appropri- 
ate remedy.” 

ASCAP and BMI petitioned for certiora- 
ri, presenting the questions of the applica- 
bility of the per se rule and of whether this 
constitutes misuse of copyrights. CBS did 
not cross-petition to challenge the failure to 
sustain its other antitrust claims. We 
granted certiorari because of the impor- 
tance of the issues to the antitrust and 
copyright laws. —— U.S. ——, 99 S.Ct.'77, 
58 L.Ed.2d 107 (1978). Because we disagree 
with the Court of Appeals’ conclusions with 
respect to the per se illegality of the blan- 
ket license, we reverse its judgment and 
remand the cause for further appropriate 
proceedings. 


II 


{1] In construing and applying the Sher- 
man Act’s ban against contracts, conspira- 
cies, and combinations in restraint of trade, 
the Court has held that certain agreements 
or practices are so “plainly anticompeti- 
tive,” National Society of Professional En- 
gineers v. United States, 435 U.S. 679, 692, 


10. The Court of Appeals went on to suggest 
some guidelines as to remedy, indicating that 
despite its conclusion on liability the blanket 
license was not totally forbidden. The Court of 
Appeals said: 

“Normaily, after a finding of price-fixing, the 
remedy is an injunction against the price-fix- 
ing—in this case, the blanket license. We 
think, however, that if on remand a remedy can 
be fashioned which will ensure that the blanket 
license will not affect the price or negotiations 
for direct licenses, the blanket license need not 
be prohibited in all circumstances. The blan- 
ket license is not simply a ‘naked restraint’ 
ineluctably doomed to extinction. There is not 
eno m evidence in the present record to com- 
pel a finding that the blanket license does not 
serve a market need for those who wish full 
protection against infringement suits or who, 
for some other business reason, deem the blan- 
ket license desirable. The blanket license in- 
cludes a practical covenant not to sue for in- 
fringement of any ASCAP copyright as well as 
an indemnification against suits by others. 

“Our objection to the blanket license is that 
it reduces price competition among the mem- 
bers and provides a disinclination to compete. 
We think that these objections may be re- 
moved if ASCAP itself is required to provide 
some form of per use licensing which will en- 
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98 S.Ct. 1355, 1365, 55 L.Ed.2d 637 (1978); 
Continental TV, Inc. v. GTE Sylvania, Inc., 
433 U.S. 36, 50, 97 S.Ct. 2549, 2558, 53 
L.Ed.2d 568 (1977), and so often "lack . . 
any redeeming virtue," Northern Pac. R. 
Co. v. United States, 356 U.S. 1, 5, 78 S.Ct. 
514, 518, 2 L.Ed.2d 545 (1958), that they are 
conclusively presumed illegal without fur- 
iher examination under the rule of reason 
generally applied in Sherman Act cases. 
This pro se rule is a valid and useful tool of 
antitrust policy and enforcement!! And 
agreements among competitors to fix prices 
on their individual goods or services are 
among those concerted activities that the 
Court has held to be within the per se 
category. But easy labels do not always 
supply ready answers. 


A 


[2] To the Court of Appeals and CBS, 
the blanket license involves “price fixing" 
in the literal sense: the composers and pub- 
lishing houses have joined together into an 
organization that sets its price for the blan- 
ket license it sells.“ But this is not a 


sure competition among the individual mem- 
bers with respect to those networks which 
wish to engage in per use licensing." 562 F.2d, 
at 140 (footnotes omitted). 

11. "'This principle of per se unreasonableness 
not only makes the type of restraints which are 
proscribed by the Sherman Act more certain to 
the benefit of everyone concerned, Sut it also 
avoids the necessity for an incredibly compli- 
cated and prolonged economic investigation 
into the entire history of the industry involved, 
as well as reiated industries, in an effort to 
determine at large whether a particular re- 
straint has been unreasonable—an inquiry so 
often wholly fruitless when undertaken.” 
Northern Pac. R. Co. v. United States, 356 U.S. 
1, 5, 78 S.Ct. 514, 518, 2 L.Ed.2d 545 (1958). 
See Continental TV, Inc. v. GTE Sylvania Inc., 
433 U.S. 36, 50 n. 16, 97 S.Ct. 2549, 2558 n. 16, 
53 L.Ed.2d 568 (1977); United States v. Topco 
Associates, Inc., 405 J.S. 596, 609 n. 10, 92 
S.Ct. 1126, 1134 n. 10, 31 L.Ed.2d 515 (1972). 


12. See cases discussed in n. 14, infra. 


13. CBS aiso compiains that it pays a fla* fee 
regardless of the amount of use it makes of 
ASCAP compositions and even though many of 
its programs contain little or no music. We are 
unable to see how that alone could make out an 
antitrust violation or misuse of copyrights: 
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question simply of determining whether 
two or more potential competitors have lit- 
erally “fixed” a “price.” As generally used 
in the antitrust field, "price fixing" is a 
shorthand way of describing certain catego- 
ries of business behavior to which the per se 
rule has been held applicable. The Court of 
Appeals' literal approach does not alone es- 
tablish that this particular practice is one of 
those types or that it is “plainly anticompet- 
itive” and very likely without “redeeming 
virtue." Literalness is overly simplistic and 
often overbroad. When two partners set 
the price of their goods or services they are 
literally *price fixing," but they are not per 
se in violation of the Sherman Act. See 
United States v. Addyston Pipe & Steel Co., 
85 F. 271, 280 (CA6 1898), aff'd, 175 U.S. 
211, 20 S.Ct. 96, 44 L.Ed. 136 (1899). Thus, 
it is necessary to characterize the chal- 
lenged conduct as falling within or without 
that category of behavior to which we apply 
the label “per se price fixing." That will 
often, but not always, be a simple matter.“ 
Consequently, as we recognized in United 
States v. Topco Associates, Inc., 406 U.S. 
596, 607—608, 92 S.Ct. 1126, 1133, 31 L.Ed.2d 
515 (1972), "(ijt is only after considerable 
experience with certain business relation- 
ships that courts classify them as per se 
violations .." See White Motor Co. 
v. United States, 372 U.S. 253, 263, 83 S.Ct. 
696, 702, 9 L.Ed.2d 738 (1963). We have 
never examined a practice like this one 
before; indeed, the Court of Appeals recog- 
nized that "[i]n dealing with performing 
"Sound business judgment could indicate that 
such payment represents the most convenient 
method of fixing the business value of the privi- 
leges granted by the licensing agreement. 
Petitioner cannot complain because it must pay 
royalties whether it uses Hazeltine patents or 
not. What it acquired by the agreement into 
which it entered was the privilege to use any or 
all of the patents and developments as it de- 
sired to use them.” Automatic Radio Manufac- 
turing Co. v. Hazeltine Research, Inc., 339 U.S. 
827. 834, 70 S.Ct. 894, 898, 94 L.Ed. 1312 
(1950). 
See also Zenith Radio Corp. v. Hazeltine Re- 


search, Inc., 395 U.S. 100, 89 S Ct. 1562, 23 
L.Ed.2d 129 (1969). 


14. Cf. e. g., United States v. McKesson & Rob- 
bins, Inc., 351 U.S. 305, 76 S.Ct. 937, 100 L.Ed. 


rights in the music industry we confront 
conditions both in copyright law and in 
antitrust law which are sui generis." 562 
F.2d, at 132. And though there has been 
rather intensive antitrust scrutiny of AS- 
CAP and its blanket licenses, that experi- 
ence hardly counsels that we should outlaw 
the blanket license as a per se restraint of 
trade. 


B 


This and other cases involving ASCAP 
and its licensing practices have arisen out of 
the efforts of the creators of copyrighted 
musical compositions to collect for the pub- 
lic performance of their works, as they are 
entitled to do under the Copyright Act. As 
already indicated, ASCAP and BMI origi- 
nated to make possible and to facilitate 
dealings between copyright owners and 
those who desire to use their music Both 
organizations plainly involve concerted ac- 
tion in a large and active line of commerce, 
and it is not surprising that, as the District 
Court found, “{nJeither ASCAP nor BMI is 
a stranger to antitrust litigation." 400 
F.Supp., at 743. 


The Department of Justice first investi- 
gated allegations of anticompetitive con- 
duct by ASCAP over 50 years ago. A 
criminal complaint was filed in 1934, but 
the Government was granted a midtrial 
continuance and never returned to the 
courtroom. In separate complaints in 1941, 
the United States charged that the bla 


1209 (1956) (manufacturer/wholesaler agreed 
with independent wholesalers on prices to be 
charged on products it manufactured); United 
States v. Socony-Vacuum Oil Co., 310 U.S. 150, 
60 S.Ct. 811, 84 L.Ed. 1129 (1940) (firms con- 
trolling a substantial part of an industry agreed 
to purchase "surplus" gasoline with the intent 
and necessary effect of increasing the price); 
United States v. Trenton Potteries Co., 273 U.S. 
392, 47 S.Ct. 377, 71 L.Ed. 700 (1927) (manu- 
facturers 2nd distributors of 82% of certain 
vitreous pottery fixtures agreed to sell at uni- 
form prices). 


15. Cohn, Music, Radio Broadcasters and the 
Sherman Act, 29 Geo.L.J. 407, 424 n. 91 (1941). 
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license, which was then the only license 
offe .d by ASCAP and BMI, was an illegal 
restraint of trade and that arbitrary prices 
were being charged as the result of an 
illegal copyright pool.“ The Government 
sought to enjoin ASCAP's exclusive licens- 
ing powers and to require a different form 
of licensing by that organization. The case 
was settled by a consent decree that im- 
posed tight restrictions on ASCAP’s opera- 
tions." Following complaints relating to 
the television industry, successful private 
litigation against ASCAP by movie thea- 
ters, and a Government challenge to AS- 
CAP's arrangements with similar foreign 
organizations, the 1941 decree w2s reopened 
and extensively amended in 1950.'? 


Under the amended decree, which still 
substantially controis the activities of AS- 
CAP, members may grant ASCAP only 
nonexclusive rights to license their works 
for public performance. Members, there- 
fore, retain the rights individually to license 
public performances, along with the rights 
to license the use of their compositions for 
other purposes. ASCAP itself is forbidden 
to grant any license to perform one or more 
specified compositions in the ASCAP reper- 
tory unless both the user and the owner 
have requested it in writing to do so. AS- 
CAP is required to grant to any user mak- 
ing written application a nonexclusive 
license to perform all ASCAP compositions 


16. E. g., complaint in United States v ASCAP, 
No. .3-95 (S.D.N.Y.1941), at 3-4. 


17. United States v. ASCAP, 1940-1943 Trade 
Cas. 36.104 (S.D.N.Y.1941). 


18. See Alden-Rochelle, Inc. v. ..SCAP, 80 
F.Supp. 888 (S.D.N.Y.1948); M. Witmark & 
Sons v. Jensen, 80 F.Supp. 843 (D.C.Minn. 
1948), app. dismissed sub nom. M. Witmark & 
Sons v. Berger Amusement Co., 177 F.2d 515 
(CA8 1949). 


19. United States v. ASCAP, 1950-1951 Trade 
Cas. " 62,595 (S.D.N.Y.1950). 


20. BMI is in a similar situation. The original 
decree against BMI is reported as United States 
v. BMI, 1940-1943 Trade Cas. ' 56,096 (E.D 
Wis.1941). A new consent judgment was en- 
tered in 1966 following a monopolizauon com- 
plaint filed in 1964. United States v. BMI, 1966 
Trade Cas. 71,941 (S.D.N.Y.1966). The AS- 
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either for a period of time or on a per 
program basis. ASCAP may not insist on 
the blanket license, and the fee for the per 
program license, which is to be based on the 
revenues for the program on which ASCAP 
music is played, must offer the applicant a 
genuine economic choice between the per 
program license and the more common 
blanket license. If ASCAP and a putative 
licensee are unable to agree on a fee within 
60 days, the applicant may apply to the 
District Court for a determination of a rea- 
sonable fee, with ASCAP having the bur- 
den of proving reasonableness.” 


The 1950 decree, as amended from time 
to time, continues in effect, and the blanket 
license continues to be the primary instru- 
ment through which ASCAP conducts its 
business under the decree. The courts have 
twice construed the decree not to require 
ASCAP to issue licenses for selected por- 
tions of its repertory.?! It also remains true 
that the decree guarantees the legal availa- 
bility of direct licensing of performance 
rights by ASCAP members; and the Dis- 
trict Court found, and in this respect the 
Court of Appeals agreed, that there are no 
practical impediments preventing direct 
dealing by the television networks if they so 
desire. Historically, they have not done so. 
Since 1946, CBS and other television net- 
works have taken blanket licenses from AS- 


CAP and BMI decrees do vary in some re- 
spects. The BMI decree does not specify that 
BMI may only obtain nonexclusive nghts from 
its affiliates or that the District Court may set 
the fee if the parties are unable to agree. 
Nonetheless, the parties stipulated, and the 
courts below accepted, "that CBS could secure 
direct licenses from BMI affiliates with. the 
sarne ease or difficulty, as the case may be, as 
from ASCAP members." 400 F.Supp.. at 745. 


21. United States v. ASCAP (Application of 
Shenandoah Valley Broadcasting, inc.) 208 
F.Supp. 896 (S.D.N.Y.1962), aff'd, 331 F.2d 117 
(CA2), cert. denied, 377 U.S. 997, 84 S.Ct. 1917, 
12 L.Ed.2d 1048 (1964); United States v. AS- 
CAP (Application of National Broadcasting 
Co.), 1971 Trade Cas. * 73,491 (S.D.N.Y.1970) 
See also United States v. ASCAP (Motion of 
Metromedia, Inc.), 341 F.2d 1003 (CA2 1965). 
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CAP and BMI. It was not until this suit 
arose that the CBS netwerk demanded any 
other kind of license. 


[3.4] Of course, a consent judgment, 
even one entered at the behest of the Anti- 
trust Division, does not immunize the de- 
fendant from liability for actions, including 
those contemplated by the decree, that vio- 
late the rights of nonparties. See Sam Fox 
Publishing Co. v. United States, 366 USS. 
683, 690, 81 S.Ct. 1309, 1313, 6 L.Ed.2d 604 
(1961), which involved this same decree. 
But it cannot be ignored that the Federal 
Executive and Judiciary have carefully 
scrutinized ASCAP and the challenged con- 
duct, have imposed restrictions on various 
of ASCAP's practices, and, by the terms of 
the decree, stand ready to provide further 
consideration, supervision, and perhaps in- 
validation of asserted anticompetitive prac- 
tices.” In these circumstances, we have a 
unique indicator that the challenged prac- 
tice may have redeeming competitive vir- 
tues and that the search for those values is 
not almost sure to be in vain.“ Thus, al- 
though CBS is not bound by the Antitrust 
Division's actions, the decree is a fact of 
economic and legal life in this industry, and 
the Court of Appeals should not have ig- 
nored it completely ın analyzing the prac- 
tice. See id., at 694-695, 81 S.Ct., at 1315- 
1316. That fact alone might not remove a 
naked price-fixing scheme from the ambit 
of the per se rule, but, as discussed infra, 
Part III, here we are uncertain whether the 
practice on its face has the effect, or could 
have been spurred by the purpose, of re- 
straining competition among the individual 
composers. 


After the consent decrees, the legality of 
the blanket license was challenged in suits 
brought by certain ASCAP members 


22. NBC did in 1971 request an annual blanket 
license for 2,217 specific ASCAP compositions 
most frequently used on its variety shows. It 
intended to acquire the remaining mghts to 
background and theme music through direct 
transactions by it and its program packagers. 
See United States v. ASCAP (Application of 
National Broadcasting Co.). supra. 


1950-1951 Trade Cas. " 62,595, at 63,756. 


23. 


against individual radio stations for copy- 
right infringement. The stations raised as 
a defense that the blanket license was à 
form of price fixing illegal under the Sher- 
man Act. The parties stipulated that it 
would be nearly impossible for each radio 
station to negotiate with each copyright 
holder separate licenses for the perform- 
ance of his works on radio. Against this 
background, and relying heavily on the 1950 
consent judgment, the Court of Appeals for 
the Ninth Circuit rejected claims that AS- 
CAP was a combination in restraint of 
trade and that the blanket license constitut- 
ed illegal price fixing. K-91, Inc. v. Gersh- 
win Publishing Corp., 372 F.2d 1 (CA9 
1967), cert. denied, 389 U.S. 1045, 88 S.Ct. 
161, 19 L.Ed.2d 838 (1968). 

The Department of Justice, with the prin- 
cipal responsibility for enforcing the Sher- 
man Act and administering the consent de- 


' crees relevant to this case, agreed with the 


result reached by the Ninth Circuit. In a 
submission amicus curiae opposing one sta- 
tion's petition for certiorari in this Court, 
the Department stated that there must be 
"some kind of central licensing agency by 
which copyright holders may offer their 
works in a common pool to all who wish to 
use them." Memorandum for the United 
States as Amicus Curiae on Petition for 
Writ of Certiorari, at 10-11, K-91, Inc. v. 
Gershwin Publishing Corp., 389 U.S. 1045, 
88 S.Ct. 761, 19 L.Ed.2d 838 (1968) And 
the Department elaborated on what it 
thought that fact meant for the proper 
application of the antitrust laws in this 
area: 

"The Sherman Act has always been 
discriminatingly applied in light of eco- 
nomic realities. There are situations in 
which competitors have been permitted to 


24. Cf. Continental TV, Inc. v. GTE Sylvania 
Inc., 433 U.S. 36, 50 n. 16, 97 S.Ct. 2549, 2558 
n.16, 53 L.Ed.2d 568 (1977). Moreover, un- 
thinking application of the per se nue might 
upset the balancing of economic power and of 
pro- and anticompetitive effects presumably 
worked out in the decree. 
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form joint selling agencies or other 
pcoled activities, subject to strict limita- 
tions under the antitrust laws to guaran- 
tee against abuse of the collective power 
thus created. Associated Press v. United 
States, 326 U.S. 1 [65 S.Ct. 1416, 89 L.Ed. 
2013]; United States v. St. Loris Termi- 
nal, 224 U.S. 383 [32 S.Ct. 507, 56 L.Ed. 
810% Appalachian Coals, Inc. v. United 
States, 288 U.S. 344 [53 S.Ct. 471, 77 
L.Ed. 825]; Chicago Bd. of Trade v. Unit- 
ed States, 246 U.S. 231 [38 S.Ct. 242, 62 
L.Ed. 683] This case appears to us to 
involve such a situation. The extraordi- 
nary numbers of users spread across the 
land, the ease with which a performance 
may be broadcast, the sheer volume of 
copyrighted compositions, the enormous 
quantity of separate performances each 
year, the impracticability of negotiating 
individual licenses for each composition, 
anc the ephemeral nature of each per- 
formance all combine to create unique 
market conditions for performance rights 
to recorded music." Id., at 10 (footnote 
omitted). 
The Department concluded that, in the cir- 
cumstances of that case, the blanket licens- 
es issued by ASCAP to individual radio 
stations were neither a per se violation of 
the Sherman Act nor an unreasonable re- 
straint of trade. 


As evidenced by its amicus brief in the 
present case, the Department remains of 
that view. Furthermore, the United States 
disagrees with the Court of Appeals in this 
case and urges that the blanket licenses, 
which the consent decree authorizes ASCAP 
to issue to television networks, are not per 
se violations of the Sherman Act. It takes 
no position, however, on whether the prac- 
tice is an unreasonable restraint of trade in 
the context of the network television indus- 
try. 

Finally, we note that Congress, in the 
new Copyright Act, has itself chosen to 


25. See cases cited n. 18, supra. Those cases 
involved licenses sold to individual movie thea- 
ters to "perform" compositions already on the 
motion pictures’ soundtracks. ASCAP had 
barred its members from assigning performing 
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employ the blanket license and similar prac- 
tices. Congress created a compulsory blan- 
ket license for secondary transmissions by 
cable television systems and provided that 
"[njotwithstanding any provisions of the 
antitrust laws, any claimants 
may agree among themselves as to the pro- 
portionate division of compulsory licensing 
fees among them, may lump their claims 
together and file them jointly or as a single 
claim, or may designate a common agent to 
receive payment on their behalf.” 17 
U.S.C. App. § IId SA). And the newly 
created compulsory license for the use of 
copyrighted compositions in jukeboxes is 
also a blanket license, which is payable to 
the performing rights societies such as AS- 
CAP unless an individual copyright holder 
can prove his entitlement to a share. Id., 
§ 116(cK(4). Moreover, in requiring noncom- 
mercial broadcasters to pay for their use of 
copyrighted music, Congress again provided 
that “(njotwithstanding any provision of 
the antitrust laws" copyright owners “may 
designate common agents to negotiate, 
agree to, pay, or receive payments." Id., 
$ 11&b). Though these provisions are not 
directly controlling, they do reflect an opin- 
ion that the blanket license, and ASCAP, 
are economically beneficial in at least some 
circumstances 


There have veen District Court cases 
holding various ASCAP practices, including 
its licensing practices, to be violative of the 
Sherman Act,# but even so, there is no 
nearly universal view that either the blan- 
ket or the per-program licenses issued by 
ASCAP at prices negotiated by it are a 
form of price fixing subject to automatic 
condemnation under the Sherman Act, rath- 
er than to a careful assessment under the 
rule of reason. 


IH 


Of course, we are no more bound than is 
CBS by the views of the Department of 


rights to movie producers at the same time 
recording rights were licensed, and the theaters 
were effectively unable to engage in direct 
transactions for performing rights with individ- 
4al copyright owners. 
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Justice, the results in the prior lower court 
cases, or the opinions of various. experts 
about the merits of the blanket license. 
But while we must independently examine 
this practice, all those should caution us 
against too easily finding blanket licensing 
subject to per se invalidation. 


A 


As a preliminary matter, we are mindful 
that the Court of Appeals' holding would 
appear to be quite difficult to contain. If, 
as the court held, there is a per se antitrust 
violation whenever ASCAP issues a blanket 
license to a television network for a single 
fee, why would it not also be automatically 
illegal for ASCAP to negotiate and issue 
blanket licenses to individual radio or tele- 
vision stations or to other users who per- 
form copyrighted music for profit??* Like- 
wise, if the present network licenses issued 
through ASCAP on behalf of its members 
are per se violations, why would it not be 
equally illegal for the members o authorize 
ASCAP to issue licenses estabiishing vari- 
ous categories of uses that a network might 


26. Certain individual television and radio sta- 
tions, appearing here as amici curiae, argue 
that the per se rule should extend to ASCAP's 
blanket licenses with them as well. The televi- 
sion statıoas have filed an antitrust suit to that 
effect. Buffalo Broadcasting Co. v. ASCAP, 78 
Civ. 5670 (SDNY filed Nov. 27, 1978) 


27. See n. 10, supra. The Court of Appeals 
would apparently not outlaw the blanket 
license across the board but would permit it in 
various circumstances where it is deemed nec- 
essary or sufficiently desirable. It did not even 
enjoin blanket licensing with the television net- 
works, the relief it realized would normally 
follow a finding of per se illegality of the 
license in that context. Instead, as requested 
by CBS, it remanded to the District Court to 
require ASCAP to offer in addition to blanket 
licensing some competitive form of per use 
licensing. But per use licensing by ASCAP, as 
recognized in the consent decrees, might be 
even more susceptible to the per se rule than 
blanket licensing. 

The rationale for this unusual relief in a per 
se case was that "[t]he blanket license is not 
simply a ‘naked restraint’ ineluctably doomed 
for extinction." 562 F.2d, at 140. To the con- 
trary, the Court of Appeals found that the blan- 
ket license might well “serve a market need” 
for some. Ibid. This, it seems to us, is not the 


have for copyrighted music and setting a 
standard fee for each described use? 


Although the Court of Appeals apparent- 
ly thought the blanket licensé could be 
saved in some or even many applications, it 
seems to us that the per se rule does nut 
accommodate itself to such flexibility and 
that the observations of the Court of Ap- 
peals with respect to remedy tend to 
impeach the per se basis for the holding of 
liability.” 


[5] CBS would prefer that ASC.. be 
authorized, indeed directed, to make all its 
compositions available at standard per-use 
rates within negotiated categories of use. 
400 F.Supp., at 747 n. 7.% But if this in 
itself or in conjunction with blanket licens- 
ing constitutes illegal price fixing by copy- 
right owners, CBS urges that an iriunction 
issue forbidding ASCAP to issue auy blan- 
ket license or to negotiate any fee except on 
behalf of an individual member for the use 
of his own copyrighted work or works.” 
Thus, we are called u on to determine that 
blanket licensing is unlawful across the 
board. We are quite sure, however, that 


per se approach, which does not yield so readi- 
ly to circumstances, but in effect is a rather 
bobtailed application of the rule of reason, bob- 
tailed in the sense that it is unaccompanied by 
the necessary analysis demonstrating why the 
particular licensing system is an undue compet- 
itive restraint. 


28. Surely, if ASCAP abandoved the issuance of 
all licenses and confined its activities to polic- 
ing the marke: and suing infringers, it could 
hardly be said that member copyright owners 
would be in violation of the antitrust laws by 
not having a common agent issue per use li- 
censes. Under the copyright laws, those who 
publicly perform copyrighted mus h e the 
burden of obtaining prior consent Zenith 
Radio Corp. v. Hazeltine Researc. . 395 
U.S. 100, 139-140, 89 S.Ct. 1562, 156) 86. 23 
L.Ed.2d 129 (1969). 


29. In its complaint, CBS alleged that it would 
be “wholly impracticable” for it to obtain indi- 
vidual licenses directly from the composers and 
publishing houses, but it now says that it 
would be willing to do exactly that if ASCAP 
were enjoined from granting blanket licenses to 
CBS or its competitors in the network televi- 
sion business. 
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the per se rule does not require any such 
holding. 


[6-8] In the first place, the line of com- 
merce allegedly being restrained, the per- 
forming rights to copyrighted music, exists 
at all only because of the copyright laws. 
Those who would use copyrighted music in 
public performances must secure consent 
from the copyright owner or be liable at 
least for the statutory damages for each 
infringement and, if the conduct is willful 
and for the purpose of financial gain, to 
criminal penalties.” Furthermore, nothing 
in the Copyright Act of 1976 indicates in 
the slightest that Congress intended to 
weaken the rights of copyright owners to 
control the public performance of musical 
compositions. Quite the contrary is true." 
Although the copyright law confers no 
rights on copyright owners to fix prices 
among themselves or otherwise to violate 
the antitrust laws, we would not expect 
that any market arrangements reasonably 
necessary to effectuate the rights that are 
granted would be deemed a per se violation 
of the Sherman Act. Otherwise, the com- 
merce anticipated by the Copyright Act and 
protected against restraint by the Sherman 
Act would not exist at | or would exist 
only as a pale reminder of what Congress 
envisioned. 


C 


(9] More generally, in characterizing 
this conduct under the per se rule, our 


3%. 17 U.S.C. App. $ 506. 


31. See Koenigsberg, The 1976 Copyright Act: 
Advances for the Creator, 26 Cleve.St.L. Rev 
515, 524, 528 (1977). 


32. Cf. Silver v. New York Stock Exchange. 373 
U.S. 341, 83 S.Ct. 1246, 10 L.Ed.2d 389 (1962). 
Because a musical composition can be con- 
sumed" by many different people at the same 
time and without the creator's knowledge, the 
"owner" has no real way to demar reimburse- 
ment for the use of his property ex ept through 
the copyright laws and an effective way to 
enforce those legal rights. See Twentieth Cen- 
tury Music Corp. v. Aiken, 422 U.S. 151, 162, 
95 S.Ct. 2040, 2047, 45 L.Ed.2d 84 (1975). It 
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inquiry must focus on whether the effect 
and, here because it tends to show effect, 
see United States v. United States Gypsum 
Co., 438 U.S. N n. 13, 98 S.Ct. 
2864, 2873 n. 13, 57 L.Ed.2d 854 (1978), the 
purpose of the practice is to threaten the 
proper operation of our predominantly free 
market economy—that is, whether the prac- 
tice facially appears to be one that would 
always or almost always tend to restrict 
competition and decrease output, and in 
what portion of the market, or instead one 
designed to “increase economic efficiency 
and render markets more rather than less 
competitive.” Id. at n. 16, 98 S.Ct. at 
2875 n. 16; see National Society of Profes- 
sional Engineers v. United States, 435 U.S. 
679, 688, 98 S.Ct. 1355, 1363, 55 L.Ed.2d 637 
(1978); Continental TV, Inc. v. GTE Sylva- 
nia Inc., 433 U.S. 36, 50 n. 16, 97 S.Ct. 2549, 
2558 n. 16, 53 L.Ed.2d 568 (1977); Northern 
Pac. R. Co. v. United States, 356 U.S. 1, 4, 
78 S.Ct. 514, 517, 2 L.Ed.2d 545 (1958). 


[10] The blanket license, as we see it, is 
not a “naked restraint( ] of trade with no 
purpose except stifling of competition,” 
White Motor Co. v. United States, 372 U.S. 
253, 263, 83 S.Ct. 696, 702, 9 L.Ed.2d 738 
(1963), but rather accompanies the integra- 
tion of sales, monitoring, and enforcement 
against unauthorized copyright use. See L. 
Sullivan, Antitrust, § 59, at 154 (1977). As 
we have already indicated, ASCAP and the 
blanket license developed together out of 
the practical situation in the market olace: 


takes an organization of rather Marge size to 
monitor most or all uses and to deal with users 
on behalf of the composers. Moreover, it is 
inefficient to have too many such organizations 
duplicating each other's monitoring of use 


33. The scrutiny occasionally required must not 
merely subsume the burdensome analysis re- 
quired under the rule of reason, see National 
Society of Professional Engineers v. United 
States, 435 U.S. 679, 690-692, 98 S.Ct. 1355, 
1364-1366, 55 L.Ed.2d 637 (1978), or eise we 
should apply the rule of reason from the start. 
That is why the per se rule is not employed 
until after considerable experience with the 
type of challenged restraint. 
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thousands of users, thousands of copyright 
owners, and millions of compositions. Most 
users want unplanned, rapid and indemni- 
fied access to any and aii of the repertory 
of compositions, and the owners want a 
reliable method of collecting for the use of 
their copyrights. Individual sales transac- 
tions in this industry are quite expensive, as 
would be individual monitoring and en- 
forcement, especially in light of the re- 
sources of single composers. Indeed, as 
both the Court of Appeals and CBS recog- 
nize, the costs are prohibitive for licenses 
with individual radio stations, night clubs, 
and restaurants, 562 F 2d, at 136-137, n. 26, 
and it was in that milieu that the blanket 
license arose. 


A middleman with a blanket license was 
an obvious necessity if the thousands of 
individual negotiations, a virtual impossibil- 
ity, were to be avoided. Also, individual 
fees for the use of individual compositions 
would presuppose an intricate schedule of 
fees and uses, as well as a difficult and 
expensive reporting problem for the user 
and policing task for the copyright owner. 
Historically, the market for public perform- 
ance rights organized itself largely around 
the single-fee blanket license, which gave 
unlimited access to the repertory and relia- 
ble protection against infringement. When 
ASCAP's major and user-created competi- 
tor, BMI, came on the scene, it also turned 
to the blanket license. 


With the advent of radio and television 
networks, market condit ons changed, and 
the necessity for and advantages of a blan- 


34. And of course changes brought about by 
new technology ov new marketing techniques 
might also undercut the justification for the 
practice 


35. The District Court found that CBS would 
require between 4,000 and 8,000 individual 
license transactions per year. 400 F.Supp., at 
702 


36. ı op rate its system for distributing the 
license revenues to its members, ASCAP relies 
primaniy on the networks’ records of which 
compositions are used. 


37. See Timberg, The Antitrust Aspects of Mer- 
chandising Modern Music: The ASCAP Con- 
sent Judgment of 1950, 19 Law & Contemp 


ket license for those users may be far less 
obvious than is the case when the potential 
users are individual television or radio sta- 
tions, or the thousands of other individuals 
and organizations performing copyrighted 
compositions in public. But even for tele- 
vision network licenses, ASCA? reduces 
costs absolutely by cresting a blanket 
license that is sold only a few, instead of 
thousands,” of times, and that obviates the 
need for closely monitoring the networks to 
see that they do not use more than they pay 
for. ASCAP also provides the necessary 
"sources for blanket sales and enforce- 
ment, resources unavailable to the vast ma- 
, rity of composers and publishing houses. 
Moreover, „ bulk license of some type is a 
necessary consequence of the integration 
necessary to achieve these efficiencies, and 
a necessary consequence of an aggregate 
license is that its price must be established. 


D 


This substantial lowering of costs, which 
is of course potentially beneficial to both 
sellers and buyers, differentiates the blan- 
ket license from individual use licenses. 
The blanket license is composed of the indi- 
vidual compositions plus the aggregating 
service. Here, the whole is truly greater 
than the sum of its parts; it is, to some 
extent, a different product. The blanket 
license has certain unique characteristics: 
It allows the licensee immediate use of cov- 
ered compositions, without the delay of pri- 
or individual negotiations V and great flexi- 
bility in the choice of musical material. 


Prob. 294, 297 (1954) ("The disk-jockey's itchy 
fingers and the bandleader's restive baton, it is 
said, cannot wait for contracts to be drawn 
with ASCAP's individual publisher members, 
much less for the formal acquiescence of a 
characteristically unavailable composer or au- 
thor"). Significantly, ASCAP deals only with 
nondramatic performance rights. Because of 
their nature, dramatic rights, such as for musi- 
cals, can be regotiated individually and well in 
advance of the time of performance. The same 
is true of various other rights, such as sheet 
music, recording, and synchronization, which 
are licensed on an individual basis. 
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Many consumers clearly prefer the charac- 
teristics and cost advantages of this mar- 
ketable package, and even small perform- 
ing rights societies that have occasionally 
arisen to compete with ASCAP and BMI 
have offered blanket licenses.” Thus, to 
the extent the blanket license is a different 
product, ASCAP is not really a joint sales 
agency offering the individual goods of 
many sellers, but is a separate seller offer- 
ing its blanket license, of which the individ- 
ual compositions are raw material.“ AS- 
CAP, in short, made a market in which 
individual composers are inherently unable 
to fully effectively compete. 


E 


[11] Finally, we have some doubt— 
enough to counsel against application of the 
per se rule—about the extent to which this 
practice threatens the “central nervous sys- 
tem of the economy,” United States v. Soco- 
ny Vacuum, 310 U.S. 150, 226 n. 59, 60 S.Ct. 
811, 845 n. 59, 84 L.Ed. 1129 (1940), that is, 
competitive pricing as the free market's 
means of allocating resources. Not all ar- 
rangements among actual or potential com- 
petitors that have an impact on price are 
per se violations of tne Sherman Act or 
even unreasonable restraints. Mergers 


38. Cf. United States v. Grinnell Corp., 387 8. 
563, 572-573, 86 S.Ct. 1698, 1704-1705, 16 
L.Ed.2d 778 (1966); United States v. Philadel- 
phia Nat'l Bank, 374 U.S. 321, 356-357, 83 S.Ct. 
1715, 1737-1738, 10 L.Ed.2d 915 (1963). 


39. Comment, Music Copyright Associations 
and the Antitrust Laws, 25 Ind. L J. 168, 170 
(1950). See also Garner, United States v. AS- 
( ^P: The Licensing Provisions of the Amend- 
‘ Final Judgment of 1950, 23 Bull.Copy.Soc. 
| „ 149 (1975) (“no performing rights are li- 
censed on other tha, a blanket basis in any 
nation in the world"). 


40. Moreover, because of the nature of the prod- 
uct—a composition can be simultaneously 
"consumed" by many users—composers have 
numerous markets and numerous incentives to 
produce, so the blanket license is unlikely to 
cause decreased output, one of the normal un- 
desirable effects of a cartel. And since popular 
songs get an increased share of ASCAP's reve- 
nue distributions, composers compete even 
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among competitors eliminate competition, 
including price competition, but they are 
not per se illegal and many of them with- 
stand attack under any existing antitrust 
standard. Joint ventures and other cooper- 
ative arrangements are also not usually un- 
lawful, at least not as price-fixing schemes, 
where the agreement on price is necessary 
to market the product at all. 


[12] Here, the blanket license fee is not 
set by © .npetition among individual copy- 
right owners, and it is a fee for the use of 
any of the compositions covered by the 
license. But the bianket license cannot be 
wholly equated with a simple horizontal 
arrangement among competitors. ASCAP 
does set the price for its olanket license, but 
thai license is quite different from anything 
any individual owner could issue. The indi- 
vidual composers and authors have neither 
agreed not to sell irdividually in any other 
market nor use the blanket license to mask 
price fixing in such other markets.“ More- 
over, the substantial re aints placed on 
ASCAP and its membe, by the consent 
decree must not be ignored. The District 
Court found that there was no legal, practi- 
cal, or conspiratorial impediment to CBS 
obtaining individual licenses; CBS, in short, 
had a real choice. 


within the blanket license in terms of produc- 
tivity and consumer satisfaction. 


41. Cf. United States v. Socony-Vacuum Oil Co., 
310 U.S. 150. 17. 60 S.Ct. 811, 841, 84 L.Ed. 
1129 (1940) (distinguishing Chicago Bd. of 
Trade v. United States, 246 U.S. 231, 38 S.Ct 
242, 62 L.Ed. 683 (1318), on the ground hat 
among the effects of the challenged rule there 
"was the creation of a public market"); United 
States v. Trenton Potteries Co., 273 U.S. 392, 
401, 47 S.Ct. 377, 381, 71 L.Ed. 700 (1927) 
(distinguishing Ch o Bd. of Trade on the 
ground that it did involve “a price agree- 
ment among competivors in an open market") 


42. "CBS does not claim that the individual 
members and affiliates (‘sellers’) of ASCAP and 
BMI have agreed among themselves as to the 
prices to be charged for the particular ‘prod- 
ucts' (compositions) offered by each of them." 
400 F.Supp., at 748. 
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With this background in mind, which 
plainly enough indicates that over the 
years, and in the face of available alterna- 
tives, the blanket license has provided an 
acceptable mechanism for at least a large 
part of the market for the performing 
rights to copyrighted musical compositions, 
we cannot agree that it should automatical- 
ly be declared illegal in all of it: many 
manifestations. Rather, when attacked. it 
should be subjected to a more discrimina- 
ting examination under the rule of reason. 
It may not ultimately survive that attack, 
but that is not the issue before us today. 


IV 


As we have noted, supra, n. 27, the enig- 
matic remarks of the Court of Appeals with 
respect to remedy appear to have departed 
from the court's strict, per se approach and 
to have invited a more caretul analysis. 
But this left the general import of its judg- 
ment that the licensing practices of ASCAP 
and BMI under the consent decree are per 
se violations of the Sherman Act. We re- 
verse that judgment, and the copyright mis- 
use judgment dependent upon it, see supra, 
n. 9, and remand for further proceedings to 
consider any unresolved issues that CBS 
may have properly brought to the Court of 
Appeals. Of course, this will include an 
assessment under the rule of reason of the 
blanket license as employed in the television 
industry, if that issue was preserved by 
CBS in the Court of Appeals.“ 


43. It is argued that the judgment of the Court 
of Appeals should ne ertheless be affirmed on 
the ground that the blanket license is a tying 
arrangement in violation of $ 1 of the Sherman 
Act or on the ground that ASCAP and BMI 
have monopolized the relevant market contrary 
to $ 2. The District Court and the Court of 
Appeals rejected both submissions and we do 
not disturb the latter's judgment in these re- 
spects, particularly since CBS did aot file its 
own petition for certiorari challenging the 
Court of Appeals’ failure to sustain its tying 
and monopolization -iaims. 


44. The Court of Appeals did not address the 
rule-of-reason i*sue, and BMI insists that CBS 
did not preset e the question in that court. In 

any event, if the issue is open in the Court of 


The judgment of the Court of Appeals is 
reversed and the case is remanded to that 
court for further proceedings consistent 
with this opinion. 


It is so ordered. 


Mr. Justice sTEVENS, dissenung. 


The Court holds that ASCAP's blanket 
license is not a species of price fixing cate- 
gorically forbidden by the Sherman Act. I 
agree with that holding. The Court re- 
mands the case to the Court of Appeals, 
leaving open the question whether the blan- 
ket license as employed by ASCAP and 
BMI is unlawful under a rule of reason 
inquiry. 1 think that question is properly 
before us now and should be answered af- 
firmatively. 


There is ample precedent for affirmance 
of the judgment of the Court of Appeals on 
a ground that differs from its rationale, 
provided of course that we do not modify 
its judgment.' In this case, the judgment 
of the Court of Appeals was not that blan- 
ket licenses may never be offered by AS- 
CAP and BMI. Rather, its judgment di- 
rected the District Court to fashion relief 
requiring them to offer additional forms of 
license as well? Even though that judg- 
ment may not be consistent with its stated 
conclusion that the blanket license is “ille- 
gal per se” as a kind of price fixing, it is 
entirely consistent with a conclusion that 


Appeals, we prefer that court first to address 
the matter. Because of the United States’ in- 
terest in e enforcement c* the consent decree, 
we assume it will continue to play a role in this 
litigation on remand. 


1. See United States v. New York Telephone, 
434 U.S. 159, 166 n. 8, 98 S.Ct. 364, 369 n. 8, 54 
L.Ed.2d 376; Dayton Board of Educ. v. Brink- 
man, 433 U.S. 406, 419, 97 S.Ct. 2766, 2775, 53 
LEd.2d 851; Massachusetts Mutual Life Insur- 
ance Co. v. Ludwig, 426 U.S. 479, 480-481, 96 
S.Ct. 2158, 2159, 48 L.Ed.2d 784; United States 
v. American Railway Express Co., 265 U.S. 425, 
435, 44 S.Ct. 560, 563, 68 L.Ed. 1087. 

2 CBS, Inc. v. ASCAP, 562 F.2d 130, 140-141 

(CA2 1977). 
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petitioners' exclusive all-or-nothing blanket 
license policy violates the rule of reason. 


The Court of Appeals may well so decide 
on remand. In my judgment, however, a 
remand is not necessary.‘ The record be- 
fore this Court is a full one, reflecting 
extensive discovery and eight weeks of tri- 
al. The District Court's findings of fact are 
thorough and well suppe ted. They clearly 
reveal that the challenged policy does have 
a significant adverse impact on competition. 
I would therefore affirm the judgment of 
the Court of Appeals. 


I 


In December 1969, the president of the 
CBS television network wrote to ASCAP 
anc BMI requesting that each "promptly 
grant a new performance rights license 
which will provide, effective January 1, 
1970, for payments measured by the actual 
use of your music"* ASCAP and BMI 
each responded by stating that it considered 
CBS’ request to be an application for a 
license in accordance with the provisions of 
its consent decree and would treat it as 


3. See ante, at 1561 n. 27 (describing relief or- 
dered by Court of Appeals as “unusual” for a 
per se case, and suggesting that that court's 
decision appears more consistent with a rule of 
reason approach) 


4. That the rule of reason issues have been 
raised and preserved throughout seems to me 
clear. See CBS, Inc. v. ASCAP, supra, 562 
F.2d, at 134. ("CBS contends that the blanket 
licensing method is not only an illegal tie-in or 
blockbooking which in practical terms is coer- 
cive in effect, but is also an illegal price-fixing 
device, a per se violation Uy add. at 
141 n. 29. ("As noted, CBS also claims viola- 
uon of § 2 of the Sherman Act. We need not 
go into the legal arguments on this point be- 
cause they are grounded on its factual claim 
that there are barriers to direct licensing and 
bypass of the ASCAP blanket license. The 
District Court, as noted rejected this contention 
and its findings are not clearly erronecus. The 
§ 2 claim must therefore fail at this cime and on 
this record."); Brief for Respondent, at 41 


5. CBS. Inc. v. ASCAP, 400 F.Supp.. 737, 753 
(S.D.N.Y.1975) 


6. ASCAP responded in a letter from its general 
counsel, stating that it would consider the re- 
quest at its next Board of Directors meeting. 
and nat it regarded it as an application for a 
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such,“ even though neither decree provides 
for licensing on a per-composition or per- 
use basis’ Rather than pursuing further 
discussion, CBS instituted this suit. 


Whether or not the CBS letter is con- 
sidered a proper demand for per-use licens- 
ing is relevant, if at all, only on the ques- 
tion of relief. For the fact is, and it cannot 
seriously be questioned, that ASCAP and 
BMI have steadfastiy adhered to the policy 
of only offering overall blanket or per-pro- 
gram licenses notwithstanding requests 
for more limited authorizations. Thus, AS- 
CAP rejected a 1971 request by NBC for 
licenses for 2,217 specific compositions,’ as 
well as an earlier request by a group of 
television stations for more limited authori- 
ty than the bianket licenses which they 
were then purchasing." Neither ASCAP 
nor BMI has ever offered to license any- 
thing less than its entire portfolio, even on 
an experimental basis. Moreover, if the 
response to the CBS letter were not suffi- 
cient to characterize their consistent policy, 
the defense of this lawsuit surely is. It is 


license consistent with the decree. The letter 
from BMI's president stated: “The BM! Corpo- 
ration Consent Decree provides for several al- 
terna; e ‚ses and we are ready to explore 
any of these with you." Id., at 753-754. 


7. See ante, at 1558 1559, and n 21 


8 The 1941 Decree requires ASCAP to offer 
per-program licenses as an alternative to the 
blanket license. United States v. ASCAP. 
1940-1943 Trade Case 56,104, at 404. Ana- 
lytically, however, there is little difference be- 
tween the two. A per-program license also 
covers the entire ASCAP repertoire; it is there- 
fore simply a miniblanket license. As is true of 
a long term blanket license, the fees set are in 
no way dependent on the quantity or quality of 
the music used. See pp. 1568 1569. infra 


9. See United States v. ASCAP (Application of 
National Broadcasting Co.) 1971 Trade Case 
* 73,491 (S.D.N.Y.1970) 


10. See United States v. ASCAP (Application of 
S>enandoah Valley Broadcasting. Inc.) 208 
. 896 (S. O. N. V. 1962). aff'd, 331 F.2d 117 

1964), cert. denied, 377 U.S. 997, 84 S.Ct 
1? *. €d.2d 1048. 


Opinion of the United States Supreme Cour 
dated April 17, 


BROADCAST MUSIC, INC. v. COLUMBIA BROADCASTING 


1979 


(99 8. Ct. 1551! 


1567 


Cite as 99 S.Ct. 1551 (1979) 


the refusal to license anything less than the 
intire repertoire—rather than the decision 
to offer bianket licenses themselves—that 
raises the serious antitrust questions in this 
case. 


II 


Under our prior cases, there would be no 
question about the illegality of the blanket- 
only licensing policy if ASCAP and BMI 
were the exclusive sources of all licenses. 
A copyright, like a patent, is a statutory 
grant of monopoly privileges. The rules 
which prohibit a patentee from enlarging 
his statutory monopoly by conditioning a 
license on the purchase of unpa ented 
goods,” or by refusing to grant a ; ense 
under one patent unless the licensee also 
takes a license under another, ure equaily 
applicable to copyrights.” 


It is clear, however, that the mere fact 
that the holder of several patents has 
granted a single package license covering 
them all does not establish any illegality. 
This point was settled by Automatic Radio 
Manufacturing Co. v. Hazeltine Research, 
Ine., 239 U.S. 827, 834, 70 S.Ct. 894, 898, 94 
L.Ed. 1312 and reconfirmed in Zenith Radio 
Corp. v. Hazeltine Research, Inc., 395 U.S. 
100, 137-138, 39 S.Ct. 1562, 1583-1585, 23 
L.Ed.2d 129. The Court is therefore un- 
questionably correct in its conclusion that 
ASCAP's issuance of blanket licenses cover- 
ing us entire inventory is not, standing 
alone, automatically unlawful. But both of 
those cases identify an important limitation 
on this rule. In the former, the Court was 
careful to point out that the record did not 


11. Mercoid Corp. v. Mid-Continent Investment 
Co., 320 U.S. 661, 64 S.Ct. 268, 88 L.Ed. 376; 
Ethyl Gasoline Corp. v. United States, 309 U.S. 
436, 60 S.Ct. 618, 84 L.Ed. 852; International 
Business Machines Corp. v. United States, 298 
U.S. 131, 56 S.Ct. 701, 80 L.Ed. 1085; United 
Shoe Machinery Corp. v. United States, 258 
U.S. 451, 42 S.Ct. 363, 66 L.Ed. 708. 


12. Indeed, the ieading case* condemning the 
practice of "blockbooking" involved copyright- 
ed motion pictures, rather than patents. See 
United State v. Paramount Pictures, 334 U.S. 
131, 68 S.Ct. 915, 92 L.Ed. 1260; United States 


present the question whether the package 
license would have been unlawful if Hazel- 
tine had refused to license on any other 
basis. 339 U.S., at 831, 70 S.Ct. at 896. 
And ir, the latter case, the Court held that 
the package license was illegal because of 
such a refusal. 395 U.S., at 140-141, 89 
S.Ct., at 1585-1586. 


Since ASCAP offers only blanket licens- 
es, its licensing practices fall on the illegal 
side of the line drawn by the two Ha. tine 
cases. But there is a significant distinction: 
unlike Hazeltine, ASCAP does not have ex- 
clusive control of the copyrights ia its port- 
folio, and it is perfectly possible- -at least as 
a legal matter—for a user of misic to nego- 
tiate directly with composers and publishers 
for whatever rights he may desire. The 
availability of a*practical alternative alters 
what would otherwise be the corapetitive 
effect of a blockbooking or blanket ic as- 
ing policy. ASCAP is therefore quite cor 
rect in its insist&;;c. that its blanke‘, |. cense 
cannot be cat gor cally condemned on the 
authority of the blockbooking and package 
licensing cases While these cases are in- 
structive, they do not directly answer the 
question whether the ASCAP practice is 
unlawful. 


The answe: : question depends on 
an evaluation e effect of the practice 
on competition in the relevant market. 
And, of course, it is well settled that a sales 
practice that is permissible for a small ven- 
dor, at least when no cocrcion is present, 
may be unreasonable when employed by a 
company that dominates the market. We 
therefore must consider what the record 


v. Loew's Inc., 
L.Ed.2d 11. 


371 U.S. 38, 83 S.Ct. 97, 9 


13. See Tampa Electric Co. v. Nashville Coa! 
Co., 365 U.S. 320, 334, 81 S.Ct. 623, 631, 5 
L.Ed.2d 580 (upholding requirements contract 
on the ground that "[t]here is here neither a 
seller with a dominant position in the market 
as in Standard Fashions (Co. v. Magrane-Hous- 
ton Co., 258 U.S. 346, 42 S.Ct. 360, 66 L.Ed. 
653], nor myriad outlets with substantial sales 
volume, coupled with an industrywide practice 
of relying upon exclusive contracts, as in Stan- 
dard Oil [Co. v. United States, 337 U.S. 293, 69 
S.Ct. 1051, 93 L.Ed. 1371]; nor a plainly restric- 
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tells us about the competitive character of 
this market. 


III 


The market for music at issue here is 
wholly dominated by ASC AP· issued blanket 
licenses.4 Virtually every domestic copy- 
righted composition is in the repertoire of 
either ASCAP or BMI. And again, virtual- 
ly without exception, the only means that 
has been used to secure authority to per- 
form such compositions is the blanket 
license, 


The blanket all-or-nothing license is pat- 
ently discriminatory. The user purchases 
full access to ASCAP's entire repertoire, 
even though his needs could be satisfied by 
a far more limited selection. The price he 
pays for this access is unrelated either to 
the quantity or the quality of the music he 


tive tying arrangement as in International Salt 
(Co. v. United States, 332 U.S. 392, 68 S.Ct. 12, 
92 L.Ed.2d 20].”); Times-Picayune Publishing 
Co. v. United States, 345 U.S. 59, 610-612, 73 
S.Ct. 872, 881-882, 97 L.Ed. 1277 (upholding 
challenged advertising practice because, while 
the volume of commerce affected was not in- 
significant or insubstantial,” seller was found 
not to occupy a “dominant position” in the 
relevant market). While our cases make clear 
that a violation of the Sherman Act requires 
both that the volume of commerce affected be 
substantial and that the seller enjoy a dominant 
position, see id., at 608-609, 73 S.Ct., at 880- 
881, proof of actual compulsion has not been 
required, but cf. Royster Drive-In Theatres, Inc. 
v. American Broadcasting-Paramount Theatres, 
Inc.. 268 F.2d 246, 251 (CA2 1959), cert. denied, 
361 U.S. 885, 80 S.Ct. 156, 4 L.Ed.2d i2!; Mil- 
waukee Towne Corp. v. Loew's Inc., 190 F.2d 
561 (CA7 1951), cert. denied, 342 U.S. 909, 72 
S.Ct. 303, 96 L.Ed. 680. The critical question is 
one of the likely practical effec of the arrange- 
ment: whether the "court believes it probable 
that performance of the contract will foreclose 
competition in a substantial share of the line of 
commerce affected." Tampa Electric Co. v. 
Nashville Coal Co., supra, 365 U.S., at 327, 81 
S.Ct., at 628. 


14. Asin the majority opinion, my references to 
ASCAP generally encompass BMI as well. 


15. See Cirace, CBS v., ASCAP: An Economic 
Analysis of A Political Problem, 47 Ford.L.Rev. 
277, 286 (1978) (“the all-or-nothing bargain al- 
lows the monopolist to reap the benefits of 
perfect price discrimination without confront- 

ing the problems posed by dealing with differ- 

ent buyers on different terms."). 
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actually uses, or, indeed to what he would 
probably use in a competitive system. 
Rather, in this unique all-or-nothing sys- 
tem, the price is based on a percentage of 
the user's advertising revenues, a measure 
that reflects the customer's ability to pay 
but is totally unrelated to factors—such as 
the cost, quality, or quantity of the prod- 
uct—that normally affect price in a compet- 
itive market. The ASCAP system requires 
users to buy more music than they want at 
a price which, while not beyond their ability 
to pay and perhaps not even beyond what is 
“reasonable” for the access they are get- 
ting, may well be far higher than what 
they would choose to spend for music in a 
competitive system. It is a classic example 
of economic discrimination. 


The record plainly establishes that there 
is no price competition between separate 


16. For many years prior to the commencement 
of this action, the BMI blanket license fee 
amounted to 1.09% of net receipts from spon- 
sors after certain specified deductions. CBS, 
Inc. v. ASCAP, supra, 400 F.Supp., at 743. The 
fee for access to ASCAP's larger repertory was 
set at 2.5% of net receipts; in recent years, 
however, CBS has paid a flat negotiated fee, 
rather than a percentage to ASCAP. Record, 
vol. 23, at E1051-1052, 1135. 


17. See Cirace, supra, at 288. 

“This history indicates that, from its inception, 
ASCAP exhibited a tendency to discriminate in 
price. A license fee based upon a percentage 
of gross revenue is discriminatory in that it 
grants the same number of rights to different 
licensees for different total dollar amounts, de- 
pending upon their ability to pay. The effec- 
tiveness of price discrimination is significantly 
enhanced by the  all-or-nothing blanket 
license." 


18. Under the ASCAP Consent Decree, on re- 
ceipt of an application, ASCAP is required to 
"advise the applicant in writing of the fee 
which it deems reasonable for the license re- 
quested.” If the parties are unable to agree on 
the fee within 60 days of the application, the 
applicant may apply to the United States Dis- 
trict Court for the Southern District of New 
York for the determination of a “reasonable 
fee.” United States v. ASCAP, 1950-1951 
Trade Case © 62,595 (S.D.N.Y.1950). The BMI 
decree contains no similar provision for judicial 
determination of a reas able fee. 
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musical compositions. Under a blanket 
license, it is no more expensive for a net- 
work to play the most popular current hit in 
prime time than it is to use an unknown 
composition as background music in a soap 
opera. Because the cost to the user is unaf- 
fected by the amount used on any program 
or on all programs, the user has no incen- 
tive to economize by, for example, substi- 
tuting what would otherwise be less expen- 
sive songs for established favorites or by 
reducing the quantity of music used on a 
program. The blanket license thereby 
tends to encourage the use of more music, 
and also of a larger share of what is really 
more valuable music, than would be expect- 
ed in a competitive system characterized by 
separate licenses. And since revenues are 
passed on to composers on a basis reflecting 
the character and frequency of the use of 
their music,” the tendency is to increase the 
rewards of the established composers at the 
expense of those less well known. Perhaps 
the prospect is in any event unlikely, but 
the blanket license does not present a new 
songwriter with any opportunity to try to 
break into the market by offering his prod- 
uct for sale at an unusually low price. The 
absence of that opportunity, however un- 
likely it may be, is characteristic of a cartel- 
ized rather than a competitive market.?! 


19. ASCAP's Economic Expert, Robert Nathan, 
was unequivocal on this point: 
"Q. Is there price competition under this sys- 
tem between separate musical compositions? 
"A. No sir Tr. 3983. 


20. See CBS, Inc. v. ASCAP, supra, 562 F.2d, at 
136 n. 15. in determining royalties ASCAP 
distinguishes between feature, therne and hack- 
ground uses of music. The 1950 amended de- 
cree requires ASCAP to distribute royalties on 
“a basis which gives primary consideration to 
the performance of the compositions.” The 
1960 Decree provided for the additional option 
of receiving royalties under a deferred plan 
which provides additional compensation based 
on length of membership and the recognized 
status of the individual's works. See 1960 
Trade Case * 69,612, at 76,469-76,470 (S.D.N. 
Y.1960). 


21. See generally 2 P. Areeda and D. Turner, 
Antitrust Law 280-281, 342-345; Cirace, su- 
pra, at 286-292. 


The current state of the market cannot 
be explained on the ground that it could not 
operate competitively, or that issuance of 
more limited—and thus less restrictive—li- 
censes by ASCAP is not feasible. The Dis- 
trict Court's findings disclose no reason why 
music performing rights could not be nego- 
tiated on a per-composition or per-use basis, 
either with the composer or publisher di- 
rectly or with an agent such as ASCAP. In 
fact, ASCAP now compensates composers 
and publishers on precisely those bases.” 
If distributions of royalties can be calculat- 
ed on a per-use and per-composition basis, it 
is difficult to see why royalties could not 
also be collected in the same way. More- 
over, the record also shows that where AS- 
CAP's blanket license scheme does not gov- 
ern, competitive markets do. A competitive 
market for “synch rights” exists,” and af- 
ter the use of blanket licenses in the motion 
picture industry was discontinued,™ such a 
market promptly developed in that indus- 
try. In sum, the record demonstrates that 
the market at issue here is one that could 
be highly competitive, but is not coinpeti- 
tive at all. 


IV 


Since the record describes a market that 
could be competitive and is not, and since 


22. See n. 20, supra. 


23. The "synch' right is the right to record a 
copyrighted song in synchronization with the 
film or videotape, and is obtained separately 
from the right to perform the music. It is the 
latter which is controlled by ASCAP and BMI. 
See CBS, Inc. v. ASCAP, supra, 400 F.Supp., at 
743. 


24. See Alden-Rochelle, Inc. v. ASCAP, 80 
F.Supp. 888 (S.D.N.Y.1948). 


25. See CBS, Inc. v. ASCAP, supra, 400 F.Supp., 
at 759-763; Tr. 773-774 (testimony of Albert 
Berman, Managing Director of the Harry Fox 
Agency, Inc.). Television synch rights and 
movie performance and synch rights are han- 
died by the Fox Agency, which serves as the 
broker for thousands of music publishers. 
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that market is dominated by two firms en- 
gaged in a single, blanket method of deal- 
ing, it surely seems logical to conclude that 
trade has been restrained unreasonably. 
ASCAP argues, however, that at least as to 
CBS, there has been no restraint at all since 
the network is free to deal directly with 
copyright holders. 


The District Court found that CBS had 
failed to establish that it was compelled to 
take a blanket license from ASCAP. While 
CBS introduced evidence suggesting that a 
significant number of composers and pub- 
lishers, satisfied as they are with the AS- 
CAP systeia, would be “disinclined” to deal 
directly with the network, the court found 
such evidence unpersuasive in light of CBS’ 
substantial market power in the music in- 
dustry and the importance to copyright 
holders of network television exposure.* 
Moreover, it is arguable that CBS could go 
further and, along with the other television 
networks, use its economic resources to ex- 
ploit destructive competition among pur- 
veyors of music by driving the price of 
performance rights down to a far lower 
level. But none of this demonstrates that 
ASCAP's practices are lawful, or that AS- 
CAP cannot be held liable for injunctive 
relief at CBS's request. 


The fact that CBS has substantial market 
power does not deprive it of the right to 
complain when trade is restrained. Large 
buyers, as well as smail, are protected b, 
the antitrust laws. Indeed, even if the 
victim of a conspiracy is himself a wrong- 
doer, he has not forfeited the protection of 
the law.” Moreover, a conclusion that ex- 
cessive competition would cause one side of 
the market more harm than good may justi- 
fy a legisiative exemption from the anti- 
trust laws, but does not constitute a defense 


26. See CBS, Inc. v. ASCAP, supra, 400 F.Supp., 
at 767-771. 


27. See Perma Life Mufflers, Inc. v. Internation- 
al Paris Corp., 392 U.S. 134, 138-140, 88 S.Ct. 
1981, 1984- 1985, 20 L.Ed.2d 982; Simpson v. 
Union Oil Co. 377 U.S. 13, 16-17, 84 S.Ct. 
1051, 1054—1055, 12 L.Ed.2d £8; Kiefer-Stewart 
Co. v. Joseph E. Seagram & Sons, Inc., 340 U.S. 
211, 214, 71 S.Ct. 259, 261, 95 L.Ed. 219. 
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to a violation of the Sherman Act. Even 
though characterizing CBS as an oligopolist 
may be relevant to the question of remedy, 
and even though free competition might 
adversely affect the income of a good many 
composers and publishers, these considera- 
tions do not affect the legality of ASCAP's 
conduct. 


More »asically, ASCAP's underlying ar- 
gument that CBS must be viewed as having 
acted with complete freedom in choosing 
the blanket license is not supported by the 
District Court's findings. The District 
Court did not find that CBS could cancel its 
blanket license "tomorrow" and continue to 
use music in its programming and compete 
with the other networks. Nor did the Dis- 
trict Court find that such a course was 
without any risk or expense. Rather, the 
District Court's finding was that within a 
year, during which it would continue to pay 
some millions of dollars for its annual blan- 
ket license, CBS would be able to develop 
the needed machinery and enter into the 
necessary contracts. [n other words, al- 
though the barriers to direct dealing by 
CBS as an alternative to paying for a blan- 
ket license are ıeal and significant, they are 
not insurmountable. 


Far from establishing ASCAP's immunity 
fro... iability, these District Court findings, 
in my judgment, confirm the illegality of its 
conduct. Neither CBS nor any other user 
has been willing to assume the costs and 
risks associated with an attempt to pur- 
chase music on a competitive basis. The 
fact that an attempt by CBS to break down 
the ASCAP monopoly might well succeed 
does not preclude the conclusion that small- 
er and less powerful buyers are totally fore- 
28. See National Society of Profe-sional Engi- 


neers v. United States, 435 U.S. 679, 689-690, 
98 S.Ct. 1355, 1364, 55 L.Ed.2d 637. 


29. See CBS, Inc. v. ASCAP, 400 F.Supp., at 
762-765. 
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closed from a competitive market.* De- 
spite its size, CBS itself may not obtain 
music on a competitiv sis without incur- 
ring unprecedented costs and risks. The 
fear of unpredictzble consequences, coupled 
with the certain and predictable costs and 
delays associated with a change in its meth- 
od of purchasing music, unquestionablv in- 
hibits any CBS management decision to em- 
bark on a competitive crusade. Even if 
ASCAP offered CBS a special bargain to 
forestall any such crusade, that special ar- 
rangement would not cure the marketwide 
restraint. 


Whatever management decision CBS 
should or might have made, it is perfectly 
clear that the question whether competition 
in the market has been unduly restrained is 
not one that any single company's manage- 
ment is authorized to answer. It is often 
the case that an arrangement among com- 
petitors will not serve to eliminate competi- 
tion forever, but only to delay its appear- 
ance or to increase the costs of new entry. 
That may well be the state of this market. 


30. For an individuai user, the transaction costs 
involved in direct dealing with individual copy- 
right holders may well be prohibitively high, at 
least in the absence of any broker or agency 
routinely handling such requests. Moreover, 
the District Court found that writers and pub- 
lishers support and prefer the ASCAP system 
to direct dealing. CBS, Inc. v. ASCAP, supra, 
400 F.Supp., at 767. While their apprehension 
at direct dealing with CBS could be overcome, 
the District Court fourid, by CBS' market pow- 
er and the importance of television exposure, a 
similar conclusion is far less likely with respect 
to other users 


31. The risks involved in such a venture appear 
to be substantial. One significant risk, which 
may be traced directly to ASCAP and its mem- 
bers, relates to music “in the can"—music 
which has been performed on shows anu mov- 
ies already in the network's inventory, but for 
which the network must still secure performing 
nghts. The networks accumulate substantial 
inventories of shows "in the can." And, as the 
Government has pointed out as amicus curiae : 
“If they [the networks and television stations] 
were to discontinue the blanket license, they 
then would be required to obtain performance 
rights for these already-produced shows. This 
attempt would create an opportunity for th: 
copyright owners, as a condition of granting 

performing rights, to attempt to obtain the en- 

tire value of the shows ‘in the can.’ It would 


Even without judicial intervention, the AS- 
CAP monopoly might eventually be broken 
by CBS, if the benefits of doing so out- 
weigh the significant costs and risks in- 
volved in commencing direct dealing?! But 
that hardly means that the blanket licens- 
ing policy at issue here is lawful. An ar- 
rangement that produces marketwide price 
discrimination and significant barriers to 
entry unreasonably restrains trade even if 
the discrimination and the barriers have 
only a limited life expectancy. History sug- 
gests, however, that these restraints have 
an enduring character. 


Antitrust policy requires that great 
aggregations of economic power be closely 
scrutinized. That duty is especially impor- 
tant when the aggregation is composed of 
statutory monopoly privileges. Our cases 
have repeatedly stressed the need to limit 
the privileges conferred by patent and copy- 
right strictly to the scope of the statutory 
grant. The record in this case plainly dis- 
closes that the limits have been exceeded 


produce, in other words, a case of bilateral 
monopoly. Because pricing is indeterminate in 
a bilateral monopoly, television networks 
would not terminate their blanket licenses until 
they had concluded an agreement with every 
owner of copyrighted music ‘in the can to 
allow future performance for an identified 
price; the networks then would determine 
whether that price was sufficiently low that 
termination of the blanket license would be 
profitable. But the prospect of such negotia- 
tion offers the copyrights owners an ability to 
misuse their rights in a way that ensures the 
continuation of blanket licensing despite a 
change in market conditions that may make 
other forms of licensing preferable.” Brief for 
the United States as Amicus Curiae, at 24-25. 
This analysis is in no sense inconsistent with 
the findings of the District Court. The District 
Court did reject CBS' coercion argument as to 
music “in the can.” But as the Government 
again points out, the District Court's findings 
were addressed essentially to a tie-in claim; 
"the court did not consider the possibility that 
the copyright owners' self-interested, non-coer- 
cive demands for compensation might never. 
theless make the cost of CBS' dropping the 
blanket license sufficiently high that ASCAP 
and BMI could take this ‘termination penalty’ 
into account in setting fees for the bianket 
license Id., at 25 n. 23. 


Opinion of the United States Supreme Court, 
Gated April 17, 1979 (99 S. Ct. 1551). 
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and that ASCAP and BMI exercise monopo- 
ly powers that far exceed the sum of the 
privileges of the individual copyright hold- 
ers. Indeed, ASCAP itself argues that its 
blanket license constitutes a product that is 
significantly different from the sum of its 
component parts. I agree with that 
premise, but I conclude that the aggregate 
is a monopolistic restraint of trade pro- 
scribed by the Sherman Act. 


